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Legal professional privilege and

third parties

Price v Decision Advantage Pty Ltd [200!] VSC 131, Supreme Court of

Victoria, 4 May 200!

n Price v Decision Advantage Pty Ltd
Manclie J considered whether doc-
uments sent by a solicitor to a third
party were subject to legal profes-
sional privilege on the grounds that

Attempts were made in both docu-
ments to ensure confidentiality. Eor
example, document one, was marked
“private  and confidential”’, and
expressly stated that it was prepared

they were brought into existence for the‘for the purposes of anticipated litiga-

dominant purpose of either providing
legal advice to a party with a common
interest or for obtaining information
from that party for use in anticipated or
contemplated litigation. The case warns
those providing documents to third par-
ties to request assistance and informa-
tion in preparing a case to be mindful of
the risk of loss of privilege of informa-
tion contained therein.

The facts

During discovery a dispute arose as
to whether documents 60 and | were
subject to privilege. Document 60 was a
briefing paper from the defendants
solicitors, Ebsworths to Macquarie
Bank. Document 1 was the covering let-
ter from Ebsworths to Macquarie.
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tion” and “provided ... on a confiden-
tial basis to assist the Bank with any
enquiries it may consider it appropri-
ate to pursue.” Similarly, document 60,
was endorsed “Confidential”, “Client
Legal Privilege” and “Prepared for the
purposes of litigation”.

Both documents appeared on their
face to be prepared by the defendants
solicitors to communicate with the bank
and request assistance with employment
related investigations of the plaintiff,
Price and Dr Castagna, a bank consult-
ant. Tlowever both documents included
statements indicating broader purposes,
namely that the Bank should investigate
Castagnas conduct for allegations of
breach of fiduciary duties by nondisclo-
sure and receipt of personal benefits.

The privilege claim

The defendants claimed that privi-
lege for both documents as they con-
tained *“confidential legal advice con-
cerning alleged improper conduct ... in
which Macquarie Bank and the corpo-
rate defendants have a common inter-
est” and were prepared by the defen-

dants solicitors “for the purpose of
anticipated litigation”,

The decision
His Honour stated the relevant test

of legal professional privilege at para 5:
“Legal professional privilege at com-
mon law protects the contents of
documents brought into existence
for the purpose ot seeking or giving
legal advice or, to some extent, for
the purpose of preparing for exist-
ing or anticipated legal proceedings.
It must be shown that such purpose
is the dominant purpose for making
the document or bringing it into
existence (see Esso Australia
Resources Ltd v Commissioner oj
Taxation (1999) HCA 67; 168 ALR
123). Typically, protected docu-
ments of the kinds mentioned will
be communications between lawyer
and client. Documents passing
between lawyer or client on the one
hand and third parties (who are not
agents of the lawyer or client) on
the other hand may also be protect-
ed. For present purposes (and in
brief), a document passing from a
clients lawyer to a third party will
be protected by privilege if:

(@) it is already a privileged document
(e.g. legal advice to the client) and
the third party has a “common



interest" with the client in receiving
the contents thereof; or
(b) it has been made or brought into
existence for the dominant purpose
of use in or preparation for existing
or anticipated litigation including
the purpose of obtaining evidence
or information for that litigation."
After inspecting the documents His
Honour rejected the privilege claims
and made orders permitting inspection.
He said that the documents did not take
the form of legal advice or conveying

legal advice, even if their contents
reflected such advice, but rather they
were produced to request the Bank to
conduct certain investigations (para 10).
Furthermore the documents were not
brought into existence for the dominant
purpose of obtaining the Banks assis-
tance with the defendants investigations
of Price and Castagna. Although this
was one purpose, the request for the
Bank to investigate Castagnas conduct
was also made “because of the corporate
governance issues raised” (para 11). 01

ACCC v Daniels
[2001] FCA 244
(16 March 2001)

The recent decision of ACCC v
Daniels concerns the statutory
right of the ACCC to request pro-
vision of documents pursuant to
s 155 of the Trade Practices Act
because it has a reasonable belief
that an offence may have been
committed. The decision means
that a corporation cannot refuse
to comply with s 155 compliance
because the documents are sub-
ject to the privilege.

Warnings to potential withesses
Impede the course of justice

Deacon v Australian Capital Territory Supreme Court of the Australian
Capital Territory (BC 200! 00156), 8/2/0! Higgins J. (unreported)
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ractitioners mindful of the

non-disclosure provisions! of

Crimes Act 1914 (Cth) will be
interested in this recent unre-
ported decision of the
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sustained when pushing a hospital bed.

In the course of preparing their
case, the plaintiff and his solicitor
attended Canberra Hospital to view the
surface of the floor at the site of the

Supreme Court of the Australian Gapit3l and to speak to potential witness-

Territory. This decision is intriguing as it
sheds new light on the ambit of s 70
Crimes Act7

The plaintiff, Deacon, a former
employee of Canberra Hospital, brought
an action against the defendant, seeking
damages for personal injuries allegedly

es. This excursion resulted in a series of
communications from the ACT
Government Solicitor.! Not only did the
Government Solicitor take exception to
the visit to the hospital, but they also
advised that neither past nor present

employees of the hospital could make ™
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