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T he courts are regularly faced with the dif

ficult task of determining whether the loss 

suffered by a plaintiff should be shifted to 

the defendant. Medical negligence cases 

are no exception. This often involves bal

ancing the policy considerations of compensating 

deserving plaintiffs and promoting desirable conduct, 

yet avoiding the possibility of excessive compensation 

and imposing unreasonable constraints on conduct. 

Insurance may be relevant, but is not paramount.

Government intervention in New South Wales has 

placed limitations on damages awards in medical negli

gence cases with the introduction of the H ealth  C a re  

Liability A ct 2001 NSW Bill Madden discusses this and 

other developments that will significantly impact upon 

the practices of plaintiff lawyers in the area of medical 

negligence. It is pleasing to note from Rob Davis’ presi

dent’s report that APLA has been invited to participate 

in the Consultative Forum with the AHMAC.
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Plaintiff lawyers of course have the task of persuad

ing the courts that in appropriate medical negligence 

cases, their clients are deserving of compensation. 

Kathy Sant discusses developments in the law relating 

to damages for loss of opportunity of successful treat

ment and notes that plaintiffs may now 

have better prospects of recovery, fol

lowing the recent decision of G avalas v 

Singh. Obviously a plaintiff’s prospects 

of success are dependant upon a thor

oughly prepared case and Melissa 

Meldrum’s practical analysis of claims 

arising out of childbirth will no doubt 

be of interest and assistance as will Dr 

Lynton Giles’ discussion of medical

expert’s reports.

Further challenges will arise in the future as plain

tiff lawyers deal with other issues which arise as a con

sequence of changes in health care such as managed 

health care and the implications this has so far as the 

potential conflicts this creates for doctors in relation to 

the fiduciary obligations they owe to their patients.
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