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hortly before Christmas 1994,

a toddler was hit on a busy

road not far from a shopping

precinct. The car was travel-

ling at least 10-15 kilometres
below the speed limit. The evidence
was clear: The child moved suddenly
from the footpath, darting between
parked cars, into the path of the oncom-
ing traffic.

In the District Court of New
South Wales

On the facts, the only possible basis
for any finding of negligence was speed.1
The Court accepted that, although the
vehicle was travelling well within the
speed limit, the speed of 45-50 kilome-
tres per hour was excessive because, “at
that speed it was beyond the power of
the motorist to stop in time if a child
suddenly appeared from in front of one
of the parked cars”.2

Chesterman ADCJ considered that
on a Saturday morning at that particular
time of year, the driver should have
been alerted to children, particularly
given the proximity of the road to local
homes and shops. In finding that the
driver had been negligent, his Honour
noted that the collision could have been
avoided if the driver had been travelling
at a slightly slower speed.

In the Court ofAppeal of New
South Wales

The appeal was dismissed in the
Court of Appeal (Stein and Fitzgerald
JA, Davies AJA dissenting). The major-
ity acknowledged that driving at the
speed limit and in a manner appropriate
to the flow of the traffic would usually
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be reasonable, but found no reason to
intervene with the decision at first
instance.

In dissent, Davies AJA focused on
whether a “reasonably careful motorist”
should anticipate the “irrational behav-
iour of pedestrians™.3 His Honour found
that the appellant was driving “at a rea-
sonable speed and in a responsible man-
ner’4, ‘keeping an appropriate distance
between her vehicle and the vehicle in
front and keeping a proper lookout™s
The child shouldnt have been on the
road and was not visible from the road.
His Honour found that it was not rea-
sonably foreseeable that such a child
would attempt to cross the road unat-
tended. Accordingly, the driver had not
breached any duty of care.

The Decision of the High Court

The High Court (Gleeson CJ,
Gaudron, Kirby, Hayne and Callinan JJ)
unanimously upheld the appeal decid-
ing that there was no basis for a finding
of negligence. Their Honours, in ajoint
judgement, favoured the reasoning of
Davies AJA who had drawn a distinction
between “quiet suburban streets where
children might be playing’® and the
busy road where the accident occurred.
Further, as the appellant had submitted,
the road was not near a school or a bus
stop. Their Honours considered the
case to be tragic, but emphasised the
importance of nevertheless determining
the issues according to law.

Their Honours decided that to
suggest that the accident could have
been avoided by driving at a slower
speed was a mere speculation, which
did not, of itself, give rise to a finding
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of negligence. The driver had exer-
cised reasonable care.

“Few occurrences in human affairs,
in retrospect, can be said to have been,
in absolute terms, inevitable. Different
conduct on the part of those involved in
them almost always would have pro-
duced a different result. But the possi-
bility of a different result is not the issue
and does not represent the proper test
for negligence. That test remains
whether the plaintiff has proved that
the defendant, who owed a duty of
care, has not acted in accordance with
reasonable care.” O

Footnotes:
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Landmark Cerebral Palsy Judgment
Simpson v Diamond & Anor [200 1]

NSWSC g25 (s November 2001)

healy J has awarded the plaintiff, a 22-year-old woman severely
disabled by athetoid cerebral palsy since birth, almost $13 mil-
lion in damages.

Dr Diamond, the mothers obstetrician, admitted liability on the eve of the
trial and unsuccessfully pursued a cross-claim against St Margarets Private
Hospital.

The trial proceeded over 65 days and involved a full hearing of the obstet-
ric issues. On the damages case the plaintiffs life expectancy was a crucial
issue, which developed into a battle between the clinicians and the statisti-
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cians.

His Honour found from his overall assessment of the clinical material in
relation to the “statistical starting point” that the plaintiffs probable span of

remaining years was a further 51 years from age 22.
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