
yjarn'tf'Q

Go N/er r "

D r J udy  Fo r d , SA

toxicity:
How to build 
a sound case

ictims of chemical toxicity often become gradual­
ly aware of their illness over a period of years. It is 
frequently a difficult journey where they struggle 
to convince their employers and doctors that they 
are indeed ill. They usually start to do their own 

research until they find a support group of like-minded people 
who can empathise and share information. Unfortunately, by 
the lime they reach a lawyer they will have amassed a huge 
amount of paperwork and gained an opinion of the cause of 
their illness that might be incorrect. It is also common that by 
this time they will be suffering some degree of mental illness or 
confusion.

In the authors experience, most toxicity cases have the fol­
lowing characteristics:
• Lack of evidence of the exposure and incomplete client 

histories.
• Lack of detail of the key chemicals in the exposure.
• Lack of objective evidence of the symptoms of the illness.
• Unfocussed medical reports that fail to address key points.
• Lack of documentation of relevant scientific/clinical publi­

cations.
Chemically induced illnesses may have 

predisposing factors, including increased 
genetic risk. All possible predisposing fac-
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tors, such as unusual hobbies, previous illnesses, medications 
and social drug use must be considered.

LESSONS FROM HISTORY
History shows that scientific knowledge about specific 

chemical toxicities has often preceded public health action by 
several decades. The delays have been strongly influenced by 
the major industry players and others with vested interests.1 
Nevertheless, even once public health reforms are taken, it is 
often difficult to argue the case for compensating a single 
exposed individual.

Tobacco smoking and asbestos are classic examples of tox­
ins with delayed ‘knowledge to public action’. The health risks 
of asbestos were known as early as the 1900s, and there were 
five to six hundred papers available in the medical literature up 
to 1938 demonstrating the lung and skin hazards of asbestos. 
However, it took many more decades to limit workers’ and 
consumers’ exposure.

Similarly, the risks of tobacco smoking were recognised in 
Germany in the 1930s, and by 1939 Dr Leonardo Conti had 
established the Reich Bureau Against the Dangers of Alcohol 
and Tobacco. In 1943 and 1944, Schoniger and Schairer’ pub­
lished comprehensive epidemiological papers relating cigarette 
smoking to lung cancer. The findings indicated high risks sim­
ilar in magnitude to those found in later studies. The next 
major national institution in the world to formally accept the 
evidence that tobacco is a major cause of death was the British 
Medical Research Council in 1957. Despite this, we are only 
now, more than four decades later, seeing major reforms to ►
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restrict public exposure to tobacco smoke.
History warns us that the path of litigation for chemical 

exposure is potentially treacherous. Each case must be 
approached with as much rigour as can be mustered. The loose 
ambiguity that so often characterises such cases needs to be 
brought back to as clear-cut and succinct an argument as pos­
sible. The following steps are vital to achieving this aim:
• Define the exposure.
• Define the plaintiffs response to the exposure.
• Understand that the plaintiff might inadvertently divert or 

confuse the case.
• Recognise the limitations and problems of the health sys­

tem.
• Achieve focus and detail.
• Pre-empt the other sides strategies.

D E F IN E T H E  EXPOSURE
To say that the exposure must be defined sounds obvious. 

However, many cases arise where this critical definition has 
not been made.

Protective clothing, including 
masks and overalls, might 

have been supplied, but 
were they of adequate 
design to exclude the 
exposing material for 

the period o f use?"

Avoid selective thinking
Cases too often become focussed on one well-known com­

ponent of the toxic mixture, while other components are 
ignored. This tends to seriously limit the case. Frequently, it is 
one of the lesser-known components that caused the serious 
long-term consequences and there may be plenty of evidence 
in the scientific literature to support this. It is critical that all 
components of the exposing mixture be considered as suspect 
causative agents. Where possible, the effects of mixtures 
should also be considered. What might chemical A plus chem­
ical B produce in combination?

Provide independent evidence of exposure
It is important to document the evidence of exposure in as 

much detail as possible. Work clothes or other materials that 
may have been contaminated should be tested. The author has 
been involved in cases where pesticide contamination was 
transferred to a third person through a steering wheel cover 
and where contaminants from a foundry were evident in the 
mattress on which the plaintiff slept. These physical materials
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can easily be tested for the presence of toxicity. It is also pru­
dent to look for effects of the chemicals on surrounding plant 
and animal life. The effects of toxicity on vegetation can be dra­
matic and often specific.

Define the duration and intensity of the exposure
The duration and number of times of exposure should be 

defined as accurately as possible. It is usually difficult to esti­
mate the intensity of the exposure as this will be influenced by 
many independent physical factors, such as airflow, geograph­
ical parameters, physical characteristics of buildings, and by 
variability within the source itself. Temperature and humidity 
often influence the state of chemicals and should be noted 
wherever possible. Factors relating to protective clothing 
might also be relevant. Protective clothing, including masks 
and overalls, might have been supplied, but were they of ade­
quate design to exclude the exposing material for the period of 
use? This type of consideration is especially important in cases 
where people have been required to work in confined spaces 
for extensive periods.

Provide com plete documentation of exposure
It is exceptionally helpful if the plaintiff or a colleague has 

made official and documented complaints about the exposure. 
Even unofficial, diarised complaints are useful.

Once all this information is obtained, it is advisable to 
obtain Material Safety Data Sheets (MSDS) or other informa­
tion which defines both the exposing chemicals and their pos­
sible negative health consequences. In the case of a mixture, 
such as paint stripper, obtain separate MSDS sheets lor all the 
component chemicals as well as for the mixture. The individ­
ual MSDS sheets are often far more informative than that for 
the mixture. Most MSDS sheets also contain information about 
precautions that must be taken when handling the chemical.

D E F IN E T H E  P L A IN T IF F ’S RESPONSE TO  TH E  
EXPOSURE

There are three major types of response: acute; symptoms 
within 48 hours of exposure; and long-term and gradual sick­
ness. Clearly, the first is the easiest to document and the last 
the most difficult, however even acute reactions are often poor­
ly documented.

If the victim has been hospitalised, hospital records will 
usually provide test results and comments made by a number 
of different investigating practitioners. These records should be 
requested and examined in their entirety by a scientist or cli­
nician. That person can summarise the findings and suggest 
what extra information is needed.

Many people visit their general practitioner in the first 
instance. Unfortunately, many doctors keep poor or inade­
quate records, however they do receive printed reports of all 
laboratory tests. It is always valuable to obtain records of all the 
tests that have been undertaken.

In cases where the development of the illness is slow and



progressive, it is necessary to obtain a record of the history of 
the illness. This record should include all physical symptoms 
and illnesses, regardless of how relevant the plaintiff thinks 
they are. Early signs of exposure are not often recognised for 
what they are.

U SIN G  K N O W LE D G E  A B O U T  EXPOSURE A N D  
RESPONSE TO  EXPOSURE

Once a dossier of information is compiled, it is relatively 
easy to construct a table which shows the purported exposure 
on one side and the symptoms experienced on the other. At 
this point it is likely to be appropriate to obtain specialist med­
ical reports. Armed with precise information, it is possible to 
ask specific questions about the likelihood that one of the list­
ed components caused the symptoms or condition.

UNDERSTAND TH A T TH E PLAINTIFF M IG H T  
INADVERTENTLY DIVERT OR CONFUSE TH E CASE

Problems are often caused by the general lack of recognition 
of chemically induced illness and the diverse ways in which 
such illnesses present. The plaintiff might have had a long strug­
gle to find a doctor who believed they had a significant illness. 
The symptoms of chemical illness are often subtle and may not 
show abnormalities on conventional pathology tests.

Chronic fatigue and ‘multiple chemical sensitivity’ are fre­
quent symptoms of chemical toxicity. Sensitivity to chemicals 
can often be so severe that the person is unable to live in a con­
ventional environment. Brain confusion, including paranoia, is 
common, however it is not known whether this is a true symp­
tom of the toxicity or a result of fear and anxiety.

Plaintiffs usually develop a condition the author describes as 
‘megalo-information syndrome’. Ask many ill people for a sum­
mary of events and often you will get huge volumes of material. 
Despite the overload of less relevant information, the important 
and relevant facts are likely to be omitted.

In the quest for understanding, the plaintiff will usually 
come into contact with other similarly affected people. This 
has many advantages as support groups usually offer helpful 
advice and much needed understanding. However, one nega­
tive may be that these groups cannot differentiate between 
sound and spurious advice. They frequently adopt a cult-like 
attitude to one chemical to which they incorrectly attribute all 
their symptoms. These possible negative effects can be avoid­
ed if the methods described above are rigorously adopted.

R E C O G N IS E TH E  L IM ITA TIO N S A N D  PROBLEMS  
OF TH E  HEALTH SYSTEM

Until recently, medicine was taught as a rote learning 
rather than thinking discipline. A recent study’ used an edu­
cational workshop to show that training improved clinical 
question formulation, information-seeking skills, knowledge 
attitudes and search outcomes, but that these skills gradually 
eroded over time. Efforts are certainly being made to develop 
evidence-based medicine, but it is still not the way most prac­

tising clinicians were trained.
In the author’s opinion, the fol­

lowing factors all contribute to the 
high incidence of poor diagnoses:
• General practitioners are poorly 

paid, have short appointment times and heavy workloads.
• Hospitals are under-funded at the coalface.
• Pharmaceutical companies write many of the protocols for 

managing health problems.
• Medical colleges and hospitals hold enormous power and 

drive conventional thinking; until recently teaching was 
hierarchical.

• Doctors suffer from information overload.
• Specialisation confuses management of multi-system dis­

eases.
• Chemical illnesses have only recently been explained.
• The use of chemicals has increased exponentially.
Thus, while clinicians will make most of the final assessments 
and diagnoses, it is probably more efficient to use scientists 
and specialists, such as occupational hygienists, in the early 
stages of case investigation.

A C HIEVE FO CUS A N D  DETAIL
Focus and detail are obtained by following a four-step 

process: ►
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• Define exposure and likely health outcomes. Once 
defined, ensure that all the appropriate specific tests and 
examinations have been made.

• Assess the plaintiff’s family health history and the plaintiff’s 
personal illness and exposure history. Where possible 
obtain details of any medicinal drugs that have been pre­
scribed or treatments that have been undertaken. Note any 
negative reactions to drugs or treatments. This allows def­
inition of pre-existing risk factors.

• Obtain defined test results. Results without normal reference 
ranges and details of any unusual procedures are not useful.

• Collate physical, risk and clinical data. Support findings 
with references from scientific and medical literature.

PR E-EM PTTH E O TH ER  SIDE’S STRATEGIES
A common defence strategy is to argue that epidemiologi­

cal studies only apply to populations of people and not to indi­
viduals. While this is essentially true, the converse - a finding 
on a single person - is always referred to as anecdotal evidence. 
Ideally, between these extremes there will be one or more con­
trolled studies where individuals with exposure will be com­
pared to those without, all other factors being equal. However, 
in the case of chemical toxicity, controlled studies are rarely 
achievable or desirable. It is often necessary to argue a case on 
the most probable explanation, given the available informa­
tion. Epidemiological studies can be used to predict individual

outcomes. Given this, the case then rests on having as much 
objective evidence as possible linking exposure to symptoms.

The fictional character Sherlock Holmes, amateur detec­
tive and chemist, used observation, deduction and evidence in 
all his work in the 1800s,4 but his colleague, John H Watson 
MD, was always surprised by his deductive thinking. The dif­
ference between science and medicine still exists and should 
be considered when compiling toxicity cases.

The following quote from A Study in Scarlet by Sir Arthur 
Conan Doyle5 can stand as a model for toxicity cases:

‘By a man’s finger nails, by his coat sleeve, by his boots, by 
his trouser-knees, by the callosities of his forefingers and 
thumb, by his expression, by his shirt-cuffs -  by each of these 
things a man’s calling is plainly revealed. That all united should 
fail to enlighten the competent inquirer in any case is almost 
inconceivable.' 03
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