
Photo by LanaVshivko

failure to treat employee’s 
post-traumatic stress disorder

J im K e n n a n  S C ,  V I C

P O S T -T R A U M A T IC  S TR E S S  D IS O R D E R  (P T S D ) '
PTSD is an anxiety disorder which develops after exposure 

to an event involving actual or threatened death or serious 
injury to ones self or to another.

Traumatic events causing the disorder can include military 
combat, assault, hostage situations, natural disasters, car acci­
dents, the diagnosis of a life threatening illness, sexual abuse, 
and witnessing domestic or community violence.

A persons response usually includes fear, helplessness, 
and reliving the event through flashback episodes and night­

mares. These symptoms are often triggered 
by exposure to things reminiscent of the 
trauma.

The person is often emotionally numb
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to the outside world, with diminished interest in previous 
activities and estrangement from other people.

Symptoms usually begin within three months of the trau­
matic event, but there can be a delay of months or even years.

T R E A T M E N T S  F O R  P T S D
Treatment usually involves critical incident stress debrief­

ing,2 cognitive behavioural therapy, medication and group 
treatment.

The purpose of critical incident stress debriefing, held 24 
to 72 hours after the incident, is to provide information about 
normal responses to the relevant trauma.

It is also used to help identify individuals who may require 
follow-up counselling. There has been considerable debate 
among experts about the effectiveness of critical incident stress 
debriefing in ameliorating symptoms.5

Cognitive behavioural treatment involves treatment by a 
psychiatrist or psychologist to help the person gain control of ^
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their fears and to cope with anxiety.4 Medication may be used 
to reduce anxiety, depression and insomnia.

T H E ‘A V O ID A N C E  F A C T O R ’
In the weeks and months following the incident a person 

will often appear normal at work and may not seek help for 
symptoms not apparent in the workplace. This is called the 
avoidance factor'.

Workplace culture will often militate against any show of 
weakness, such as feelings of stress and anxiety. A competent 
psychologist will recognise a persons withdrawal from discus­
sion about the incident, or ‘emotional numbness’, as evidence 
that they may require active monitoring and follow-up.

.A psychologically injured 
worker is often too tired to  
ask for help.

A C T IV E  F O L L O W -U P  B Y  T H E  E M P L O Y E R
A follow-up typically involves a phone call by the psychol­

ogist retained by the employer to establish if there are persisting 
problems. At this time, it will be made clear to the person that 
they are welcome to attend an individual counselling session.

A letter with written information may also be provided. 
Further follow-up calls should be made after six months and 
again after 12 months.

C A U S E  O F  A C T IO N  B A S E D  O N  A  F A IL U R E  
T O  T R E A T

In most PTSD cases, it will be difficult to pursue action 
against an employer in negligence. These cases typically involve 
police officers, members of the armed sendees, members of 
emergency senrices, prison officers, or others whose day-to-day 
work necessarily involves exposure to traumatic events.

There are cases where the negligence of the employer 
caused the traumatic incident itself, such as the Voyager colli­
sion, but they are unusual.

In circumstances where there is no negligence on the 
part of the employer in relation to the traumatic event itself, 
there may be negligence in the employers provision of post­
event care.

R E C E N T  C A S E S
There are several cases decided in recent years which pro­

vide an established framework for these claims. They have had 
varying outcomes for plaintiffs, depending on the expert evi­
dence or lack of it. Expert evidence is sometimes the source of

strong disagreement, but the cause of action has been repeat­
edly affirmed.

H O W E L L  v  S R A

In Howell v SRA of New South Wales, the plaintiff was 
employed as an assistant station master at Albury. He was called 
to inspect the scene of an accident where a woman had suicid­
ed by lying on a railway line in front of an approaching train.

The plaintiff developed PTSD. He brought proceedings 
against the employer based on an allegation of negligence in 
sending him to the scene, failing to keep him away from the 
deceaseds remains, and failing to provide pre- and post-trau­
ma counselling.

At first instance, the plaintiff succeeded before Abadee J  on 
the basis of the employers failure to provide post-trauma 
counselling. This judgment was the subject of appeals by both 
parties.

The Court of Appeal ' upheld the decision of Abadee J  on 
the issue of liability, but ordered a new trial on the question of 
damages. It did so because it was unable to determine whether 
the assessment of damages had been made on the basis of the 
development of PTSD itself, or on the basis of the increased 
impact of the condition because of the lack of counselling.

N e g lig e n c e  o f  th e  P s y c h o lo g is t
The Court of Appeal’s judgment is important in that it dis­

cusses the conduct of the psychologist retained by the employ­
er to provide the plaintiff with debriefing and counselling.

The plaintiff failed to keep two appointments with the 
psychologist in the weeks following the incident. The psychol­
ogist made no further contact with the plaintiff.

Abadee J held that the psychologist should have recog­
nised the possibility that the appointments were not kept 
because of the ‘avoidance factor’ associated with PTSD.

The Court of Appeal upheld this finding. Clarke JA said 
that ‘having regard to the avoidance factor, it seems to me that 
non-attendance at appointments was the very kind of thing 
likely to happen and it was simply not good enough to do 
nothing’.6

The Court of Appeal also upheld the finding of Abadee J 
that the employer was responsible for the negligence ol the 
psychologist it retained.

Newman J reheard the case on the question of damages. 
He had to determine whether or not proper treatment admin­
istered immediately after the event would have prevented or 
lessened the condition, had that treatment been provided.

E x p e r t  E v id e n c e  A b o u t  th e  Im p a c t  o f  th e  L a c k  o f  
T r e a tm e n t

Professor McFarlane gave evidence that the plaintiff 
should have received cognitive behavioural treatment. His evi­
dence was that such programs were available at the time of the 
accident in 1992 and were well known.

A program would help the person to manage their anxiety
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Expert evidence is critical in 
establishing the impact o f the 
failure to  treat.

and  w ould  n orm ally  involve tw o sessions a w eek  for six  w eeks.

The professor said there w as a 7 0 %  ch an ce  that treatm ent 

w ould  have resulted in the plaintiff being relatively sym p tom - 

free. His evidence w as that the soon er treatm ent begins, the b et­

ter the ch an ce  that seco n d ary  m orbidities will be prevented.

N ew m an  J  accep ted  this evidence and  d am ages w orth  

$ 6 1 3 ,2 9 3 .9 0  w ere aw arded.

N S W  v  S E E D S M A N

In New South Wales v Seedsman,8 the C o u rt of A ppeal dealt 

w ith  a case involving a police  officer suffering PTSD as a result 

of h er exp osu re  d uring the co u rse  of h er w ork  to crim es c o m ­

m itted  against child ren .

T h e co u rt u ph eld  the trial ju d g e ’s decision  that a reason ­

able em p loyer w ou ld  have foreseen the possibility th at police  

officers a ttach ed  to a unit dedicated  to investigating crim es of 

physical violence against child ren  w ould  be likely to be

sub jected  to  p rolonged  stress an d , as a result, suffer from  p sy­

ch iatric  disorders.

E m p lo y e r  H a d  N o  P o lic y
It w as co m m o n  grou n d  that at the relevant tim e the police  

force h ad  n ot taken any special steps in term s of training offi­

cers  or m onitorin g the stresses im p osed  on individuals.

E x p e r t  E v id e n c e  A b o u t  W h a t  th e  E m p lo y e r  C o u ld  
H a ve  D o n e

A p sychologist p rovided  evidence that there w ere a n u m ­

b er of m easures an  em p loy er should  have im p lem en ted , 

in clu d in g training, counselling, regular case m an agem ent, 

debriefing sessions, and  o th er form s of sup port.

T he trial ju dge said: T h e  exp ert evidence is sufficient to  

co n v in ce  m e that if the m easures had been  in trod u ced , m o re  

p rob ab ly than  not she w ou ld  n ot have suffered the psychiatric  

disord er resulting from  stress .’9

The C o u rt of A ppeal held  that it w as op en  to the trial 

ju d g e to m ake this finding.

N S W  v C O F F E Y

In State of NSW  v Coffey,10 the C o u rt of A ppeal dealt w ith  

a case involving a plaintiff w ho w orked  as a caretak er/m an ag -  

er at a b lock  of h ou sin g com m ission  flats from  1 9 8 8  to 1 9 9 6 . ►
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The distinction between the cause of PTSD, 
which is usually not actionable, and the failure

to adequately treat it, which may be 
actionable, must be carefully considered.

During this time he was subjected to various threats from 
tenants and also witnessed a number of murders and suicides. 
He asked for security screens for his counter and for legal sup­
port, but got none. When he left, he was suffering from PTSD.

It was accepted that the defendant could have provided a 
grille over the counter and systematic counselling, but it did 
not do so. It did provide one counselling session. The plaintiff 
did not ask for further therapy.

E x p e r t  E v id e n c e
Expert evidence was presented that training and coun­

selling should have been provided. Expert evidence also 
showed that that the lack of trauma counselling significantly 
contributed to the plaintiff’s PTSD.

Citing Bankstown Foundry v Braistina," the court held that the 
mere fact that the employer had a counselling service, which the 
plaintiff could access at will, did not absolve it from taking rea­
sonable steps to ensure that a safe system of work was in place.

It added that ‘a psychologically injured worker often either 
does not know of his condition or else is too tired to ask for it’.12

P I O N E E R  C O N S T R U C T I O N  v  M I L L S O M ' 3

In this case, the court held that there was no evidence to 
support the conclusion that the failure to provide counselling 
caused or contributed to the injury.

H I N D  v  A T T O R N E Y - G E N E R A L  ( T A S M A N I A ) ' 4

In dealing with an application to extend time to institute 
proceedings, Cox J held that a police officer made out a prima 
facie case (or PTSD based on an absence of counselling or treat­
ment, which exacerbated the condition.

At the subsequent trial, Wright J dismissed the plaintiffs 
claim, saying he was unable to conclude that the plaintiff was 
traumatised by stress or that there was a breach by the employ­
er in failing to make counselling available to him. This was 
especially so given there was no evidence that the plaintiff had 
actively sought such assistance and was refused it.1"

S T E P S  F O R  A  S U C C E S S F U L  C L A IM  B A S E D  O N  
T H E  F A IL U R E  T O  T R E A T

Expert evidence is critical in establishing the impact of the 
failure to treat. A psychiatrist and a psychologist should be 
retained, il they are not already treating the plaintiff. It is usu­
ally the psychologist who is involved in the debriefing and the 
cognitive behavioural therapy.

Expert evidence is also required to establish the usual 
practices adopted in similar organisations, and the practices 
adopted by competent psychiatrists or psychologists. 
Psychiatrists and psychologists working in this field are 
usually well qualitied to give evidence about practices else­
where in Australia.

The distinction between the cause of PTSD, which is usu­
ally not actionable, and the failure to adequately treat it, which 
may be actionable, must be carefully considered. The presen­
tation of the case at trial needs to make this distinction clear at 
the outset of proceedings.

Discovery is vital. The employer will usually have a policy 
in place to deal with critical incidents. If there is no such pol­
icy, the case is stronger. Where there is a policy, it should be 
provided to the plaintiffs experts for comment. It may be inad­
equate, or il it is adequate, there may have been a departure 
from it in practice.

Care must be taken when establishing the plaintiff’s his­
tory to determine what scope there may be lor the defendant 
to raise other stresses in the plaintiffs life that cloud the cau­
sation issue. □

E n d n o te s : i The definitions in this section of the paper are taken from the
D ia g n o s tic  a n d  S ta tis tica l M a n u a l o f  M e n ta l D iso rde rs  (4th Edition), American Psychiatric 
Association. 2 See for a thorough discussion of critical incident stress intervention Dr I 
Freckleton, Jo u rn a l o f  L a w  a n d  M e d ic in e  vol 6, 105-1 3. 3 See for example b io lo g ica l 

P sych ia try  (2003) 53(9) 817-26. 4 See for a more detailed description of this Professor 
McFarlane's evidence in H o w e ll v  SRA o f  N S W  (1998) BC 9807759. S Judgment of Clarke, 
Cole JJA. and Cohen AJA. 19th December 1996, BC 96061 80. 6 at p 8 7 Judgment of 7 
May 1998, BC 9807759. 8 I 2 May 2000, BC 200002477. 9 para 25. 10 8th December 
2002, [2002] NSWCA 361, Meagher JA. Heydon JA, and Ipp JA. 11(1986) I 60 CLR 301. 
12 para 13. 13 28 August 2002, BC 200204909. 14 29 September 1995, BC 9506654. 
15 [I999JTASSCI33.
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