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m M | very genuine plaintiff injured
by the fault of another should

MMM be compensated. But it does-
n’'t always work out that way.

M M M | A plaintiff with a complicated
history and a bad memory has defence
lawyers firing up the barbeque to slowly
roast them in cross-examination.

Meanwhile, the plaintiffs lawyers spend
their time stamping out bushfires creat-
ed by inconsistent statements.

In the end, many cases are won and
lost on how the plaintiff shapes up in
the witness box. If the plaintiff has cred-
ibility, ajudge or jury can forgive occa-
sional inconsistencies in the evidence.
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But if the explanations for the inconsis-
tencies are less than convincing, the
entire case on liability and quantum can
be undermined.

Each lawyer has their own method
of preparing a plaintiff for the witness
box, settlement conference or media-
tion. But it5 not something we’re taught
at law school. So, here are some
thoughts of mine.

Most trials involve factual disputes.
Only rarely are legal issues the focus of
a trial. The factual dispute involves a dif-
ference in perception and beliel (often
genuine on both sides) of the truth of a
series of events. The plaintiff alleges a
certain lactual scenario, while the defen-
dant alleges another.

A jury or trial judge generally
resolve the dispute after hearing oral tes-
timony, seeing the witnesses and balanc-
ing the objective forensic evidence.
Their determination is coloured by their
own commonsense and experience,
some of which is common to all of us
and some particular to them.

THE JUSTICE OFTHE CASE

For the defendant to be successful
at trial, they must prove that the ‘justice
of the case’ demands they should win.

plaintR*

What is the justice of the case? Put T R IA L S C h O 0 I

simply, it means the person who is right
should win. This is not ‘right’ as defined
by academic jurisprudence, but right as
opposed to wrong on a common sense
level. persuade the trial judge that the plaintiff
is not deserving of any compensation, or
at least not to the level demanded by the
plaintiff's lawyers.
There are few DEFENCE EVIDENCE -W HAT
plaintiffs w ho cannot ISAVAILABLE?

Aside from demonstrating that a
plaintiffs version of events is inherently
preparation.” incredible, the defendant has only three

physical methods to prove the plaintiff
is not telling the truth:
= Video or audio evidence of previous

be rescued by good

Psychologists and jury experts tell acts by the plaintiff.
us that these decisions are largely sub- = Previous written records of state-
conscious. Whether they are conscious ments.
or subconscious, or whether the tribu- = Evidence of lay witnesses.
nal is a judge or a jury is not important. All of these methods require some

They want to discharge their duty to the contribution from the plaintiff. The
community and do what is right. To ask plaintiff must have made a statement to
them to find for a party who is not, to form the basis of an inconsistent state-

their mind, genuinely entitled to suc- ment. They must have performed an
ceed on the justice of the case will activity to provide evidence for a video
always be a difficult exercise. recording. The circumstances giving rise

In the average case of personal to the creation of the evidence must be

injury' or death, the defence needs to  within the plaintiffs knowledge.
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“Lawyers should tell

their plaintiff clients

not to overstate the
extent of their

complaints.”

To successfully counter any attack
on a plaintiffs credibility, the plaintiff
must be well prepared. The plaintiffs
lawyer must keep three broad issues in
mind to ensure they effectively counter
the defences case.

I.THE PLAINTIFF'S LAWYER
MUST KNOW THE PLAINTIFF’S
CASE
The plaintiff needs to be persuaded
from the time instructions are first taken
that they must disclose everything in
their history that may be in any way rel-
evant to the claim. This includes details
of:
= medical history
= criminal history
= workers’ compensation history
= other accidents
= psychological or psychiatric history.
Securing the plaintiffs trust is the
fundamental starting point to complete
and open disclosure. Some plaintiffs are
frightened or embarrassed about dis-

closing details of their personal history.
Others may think an issue is not rele-
vant or that disclosure of a material fact
may adversely affect their claim. The
failure to disclose may be intentional or
unintentional.

Plaintiffs must be persuaded that a
genuine entitlement to damages may be
completely undermined by concealing
the true facts on an unimportant sub-
sidiary issue.

Any details that can be confirmed
by an independent source should be
confirmed. All available documentary
evidence should be obtained, including
the plaintiffs full medical history.
Evidence from people close to the plain-
tiff who are in a position to observe the
plaintiff on a regular basis should be
obtained so the plaintiffs complaints
can be verified.

Pay careful attention to the plain-
tiffs symptoms. In many cases, you may
be the only person in a position to bring
some objective assessment to their com-

Is your client about to receive

conpensal

ion for a serious INjury?

ability one

T ypically, a client who receives
compensation for a serious injury

requires specialist advice when

it comes to investment planning,

accounting and life planning

services. After all, it's probably the

last pay cheque they'll ever receive!

Ability One specialises in financial
planning for serious spinal,
orthopaedic or acquired brain
injury compensation recipients.

Ifyou telephone (07) 3229 0964 we
will send you afree information booklet
that outlines how your seriously injured
compensation clients can benefit

from our unique blend of professional
investment and lifestyle planning services.

Request your free Ability
One information booklet

This free information booklet explains
how Ability One's integrated investment,
accounting and life planning services
can help serious injury compensation
recipients to reduce unnecessary fees
while still maintaining their desired
quality of life.
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Read our case studies of people

who have benefited from Ability
One's integrated services that reduce
fees and maximise returns.

And learn how Ability One can also
offer your clients discounts on everyday
medical and mobility supplies.

Specialists in financial
planning for serious spinal,
orthopaedic or acquired brain
injury compensation recipients’

Tailored especially for people with
serious spinal, orthopaedic or acquired
brain injuries, Ability One's services
are backed up by extensive experience
in helping people who face the day-
to-day realities of a serious injury.

Unfortunately, the unique needs of
serious injury payout recipients are
alien to most financial planners —
and it shows. At Ability One, we work
exclusively with people with special
needs — we really do understand
their lifestyle requirements!

BAL3903

Ability One has already facilitated
the placement of more than $10
million worth of funds Australia wide.

Let Ability One heIF you
meet your legal obligations

By directing your clients to
Ability One, not only will you
be meeting your obligations
under recent changes to the
CIML LIABILITY ACT-but you’ll
be making sure they receive
the best possible financial
and life planning advice.

' Ability One's financial planners are authorised

representatives of Charter Financial Planning,
Licensed Securities Dealer

FOR A FREE
INFORMATION
BOOKLET CALL
(07) 3229 0964

www.abilityone.com.au
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plaints. Part of our work is to ensure
that all medical problems and symp-
toms are brought to light. This requires
regular and careful examination of the
plaintiff.

Conversely, it is important to reality
test the plaintiff. A complaint of being
unable to sit for fifteen minutes may be
inconsistent with going to a football
game each weekend. A fear of driving
may be inconsistent with regular trips to
the beach to surf. Overstatement of
symptoms may
set the scene for
investigations to
prove the record-
ed symptoms are
simply an exag-
geration. At
worst, they may
be proved to be a
deliberate exag-
geration.

Although it is obviously important
to elicit all relevant symptoms, lawyers
should also emphasise that plaintiffs
must not overstate the extent of their
complaints. This caution should extend
to interviews with defence medical per-
sonnel.

2.THE PLAINTIFF MUST
KNOWTHE PLAINTIFF’'S CASE

The plaintiff must be briefed on any
inconsistencies in their evidence.
Carefully lest their responses. Cross-
examine them in the same way defence
counsel will challenge them. Ensure
they understand the issues and their
responses.

Often, the plaintiffs first response to
an allegation of inconsistency in their
account is to blurt out a denial or the
most obvious exculpatory explanation.
Thats natural and understandable. But
the plaintiffs lawyer must delve beyond
this to find the truth.

Having established the truth, the
plaintiff must understand the issue.
They must also understand what their
response will be when questioned or
challenged about the issue. It is one
matter to take instructions, but another
to ensure the plaintiff understands.

3.THE PLAINTIFF MUST BE
ADEQUATELY PREPARED FOR
CROSS-EXAMINATION

Surviving cross-examination will be
the plaintiffs ultimate test. If, at the con-
clusion of cross-examination, a jury is
satisfied that the plaintiff is telling the
truth, the case will be largely deter-
mined.

You must prepare the plaintiff for
cross-examination. Don't terrify or con-
tuse them. Explain what they should

expect. But keep the expla-
nation as simple as possi-
ble.

Explain the physical
aspects of the courtroom,
the people they can expect
to see there and the roles of
the various parties. Tell
them how long their evi-
dence is likely to take and
what breaks they will be

Help the plaintiff with the basics of
cross-examination. Here are some sim-
ple examples:

e If you can’t remember, don’t guess.

Say you don’t remember.
= Don't argue or ask questions back -

stay calm.
= Answer the question.

For a plaintiff, giving evidence is a
traumatic experience. Prepare them for
each step. Above all, keep the instruc-
tions simple.

ONE MORETHING

If you can, get the bad stuff out
before cross-examination. If you're cer-
tain it is going to be raised, frame the
issues in a series of questions that your
client can answer and that will explain
the problem. Don’t leave it for the
defence to spring on your client. They
will be much less gentle.

There are few plaintiffs who cannot
be rescued by good preparation.
Thorough investigation and candid evi-
dence will often neutralise defence
attempts to undermine the plaintiff. In
particular, recognising the weakness in a
plaintiffs case will negate a case based
on a plaintiffs lack of credibility. O

UNISEARCH
M EDICAL

Unisearch Medical is your source
of independent and objective
medico-legal expertise nationally.
As part of the University of New
South Wales, Unisearch has access
to medico-legal experts from five
associated hospitals, the Faculty of
Medicine and a nationwide database
of over 500 medical consultants.
Unisearch Medical consultants
can provide a variety of services
including patient evaluations, file
reviews and medical negligence
opinions.Areas of medico-legal
expertise include, but are not
limited to, the following areas:

Anaesthetics
Cardiology

DNA Testing

Ear, Nose & Throat
General Practitioners
General Surgeons
Gynaecology
Haematology
Infectious Diseas
Neurosurgery
Obstetrics
Occupational Physicians
Oncology
Ophthalmology
Optometry
Pathology
Paediatrics
Pharmacology
Plastic Surgery
Psychiatry
Psychology
Radiology
Rheumatology
Toxicology
Urology

Phone: 1800 676 948
Fax: 1800 241367 DX: 957 Sydney
Email: medical@unisearch.com.au
Web: www.unisearch.com.au
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