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Damages for unlawful detention
Ruddock v Taylor [2003] N SW C A  262

M M H H M H h e usu al re m e d ie s  for 

invalid g o v ern m en t d e ci

sions are adm inistrative law  

rem ed ies , ce rtio ra i an d  

m a n d a m u s, ra th e r  th an  

dam ages. If a tort is m ade ou t, m o n etary  

com p en sation  m ay  be available.

Taylor, w ho w as detained  after his 

visa w as cancelled , successfully  applied  

to the H igh C o u rt for certiorari to  quash  

decisions cancelling his v isa .1 H e then  

su ccessfu lly  re co v e re d  d a m a g e s  for 

w rongful im prisonm ent.

Spigelm an CJ em phasised  the c o m 

m o n  law ’s focus on p rotectin g  the p er

sonal liberty of individuals, n otin g  that 

the executive arm  of g o vern m en t o c c u 

pies n o  special position  in this regard. 

H e said :2

T h e  p rotection  of the personal liber

ty of individuals has been a fundam ental 

p urpose of the co m m o n  law  for ce n 

turies. The tort of trespass in the form  of 

false im prisonm ent has been on e of the  

w ays in w hich  that p rotection  has been  

provided throughout that p erio d .3

FA C TS
T h e C o m m o n w ealth  d ep riv ed  

Taylor of his liberty for tw o lengthy p eri

ods (1 6 1  and 1 5 5  days). A fter the H igh  

C ourt decided that there w as n ever any
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e n title m e n t to  d etain  h im , T aylor  

claim ed dam ages for false im prisonm ent.

L IT IG A T IO N
The p rim ary  ju dge found for Taylor, 

aw arding h im  $ 1 1 6 ,0 0 0 .  T he appellants  

appealed to  the N ew  South  W ales C ourt 

of A ppeal on  b oth  liability and q u an 

tum . Taylor cross-ap p ealed  on  q u an 

tum . The appeal and cross-ap p eal w ere  

dism issed w ith  co sts .4

FALSE IM P R IS O N M E N T
Spigelm an CJ said :3

• False im p rison m en t is an in tention 

al to rt. Liability tu rn s on  an in ten 

tion  to  detain.

• O n ce  a p laintiff p ro v es  actu a l  

im p rison m en t, the on u s is on  the  

d efe n d a n t to  estab lish  law ful 

authority.

• T he executive arm  of go vern m en t is 

n ot in a special position  in this 

regard . It m u st establish th at its offi

cers  h ad  lawful authority.

• G ood  faith is n ot a defence. The  

only defence is lawful authority.6

C A U S A T IO N
T he plaintiff m u st establish that the  

defendant o r his agent im p rison ed  the  

plaintiff, o r  th at the d efen d an t w as  

active in p rom otin g  and  cau sin g  the  

im p ris o n m e n t.7 T h e d efen d an t’s a c ts  

m ust be the p roxim ate (d irect) cause of  

im p riso n m en t.8

The appellants argued  th at cau sa

tion  w as n o t established as the can cella

tion of the visa w as a separate and  dis

tinct act from  detention.

C au satio n  w as established  - the  

im prisonm ent w as d irect and intentional. 

The elem ent of directness (the sufficiency  

of the n exus betw een the defendant’s act 

and the im p rison m en t) w as satisfied  

because detention w as ‘an inevitable c o n 

sequence’9 of cancelling the visa, that is, 

the consequences were virtually au tom at

ic .10 D etention was intended as this w as  

‘the natural and probable con seq uen ce’ of 

w ithdraw ing the visa.11

Ipp JA  said that there are ‘tw o fun

dam ental questions’12 to d eterm in e ca u 

sation  in tort - factual and n orm ative  

c a u sa tio n .11 He noted  th at this a p p ro ach  

form s the basis of section  5D  of the  

Civil Liability Amendment (Personal 
Responsibility) Act 2002  (N S W ), w h ich  is 

‘in a c co rd  w ith  the c o m m o n  law ’.14 

F actu al causation  w as established as 

Taylor w ould  not have been detained  

but for the cancellation  of the v isa .15 

F u rth er, as p rotectin g  p ersonal liberty is 

a fundam ental p urpose of the c o m m o n  

law, for n orm ative reason s, the ap p el

lants ou gh t to be liab le .16

L A W F U L  A U T H O R IT Y
T h e defence of lawful au th o rity  (an  

obligation  to detain  Taylor on  the basis 

of know ledge o r reasonable suspicion  

that he w as an unlaw ful n o n -citiz e n 17) 

failed as cancellation  of Taylor’s visa w as  

u n c o n stitu tio n a l.18 It n ecessarily  fo l

low ed th at any direct co n seq u en ces of 

cancellation  cou ld  n ot apply to h im .19 ►
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ESTO PPEL
Taylor was not estopped for not rais

ing the civil claim in the High Court pro
ceedings, as this was not unreasonable.20

D A M A G E S
Relevant considerations in assessing 

damages for false imprisonment 
include:21
• The period of deprivation of liberty.
• Damages cannot be computed on 

the basis that there is some kind of 
applicable daily rate.

• A substantial proportion of the ulti
mate award must be given for ‘the 
initial shock of being arrested'.

• As the term of imprisonment 
extends, the effect upon the person 
falsely imprisoned progressively 
diminishes.
The appellants’ damages appeal 

failed,22 as did Taylors cross-appeal on 
quantum and his claim for aggravated 
and exemplary damages.21 The primary 
judges assessment was ‘within the 
range, albeit at the bottom of the 
range'.2-1 Exemplary and aggravated 
damages were not available25 - the min
isters and officers were not ‘guilty of 
behaving contumeliously, arrogantly or 
outrageously’.26 □

Endnotes: I Re Patterson; Ex pane Taylor (2001)
207 CLR 39 1. 2 Ruddock v Tayloif2003] NSWCA 262 at 
[3], 3 See also Ipp JA at [95], 4 Spigelman CJ at [4 I ], [56]; 
Meagher JA at [83]; Ipp JA at [84], 5 [3] [4], 6 See also 
Meagher JA at [73], 7 Spigelman CJ at [28J-[40J. 8
Spigelman CJ at [33]. 9 Spigelman CJ at [24], 10
Spigelman Cj at [ I I ]-[ I 2J; [25]-[26J. 11 Spigelman CJ at 
[39]-[40], citing Scott v Shepherd ( 1773) 2 W m Bl 892; 66 
ER 525; see also Meagher JA at [72J. 12 [85]. 13 [86]- 
[88J. 14 [89], 15 [94], 16 [95], 17s 189 Migration Act 
1958 (Cth). 18 Spigelman CJ at [I4J-[2IJ; see also 
Meagher JA at [67]-[69J. 19 Spigelman Cj at [18J;
Meagher JA at [69]. 20 Spigelman CJ at [42]-[44];
Meagher JA at [82] citing Port of Melbourne Authority v 
Anshun Ply Ltd (1981) 147 CLR 589. 21 Spigelman CJ at 
[48]-[49], 22 Spigelman CJ at [46]-[47]; Meagher JA at 
[81], 23 Spigelman CJ at [55]-[56]; Meagher JA at [8 1 ]. 24 
Spigelman CJ at [50]. 25 Spigelman CJ at [53]-[55];
Meagher JA at [8 1 ]. Taylor's case for aggravated and 
exemplary damages was based on his spending most of 
his detention in a state prison rather than in an 
immigration facility (he had previously committed sexual 
offences against children). 26 Meagher JA at [81].

J o e l  S h e l d r i c k  a n d  B r i a n  N u g a w e l a , W A

Abrogation of rights
Dossett vTKJ Nominees Pty Ltd [2003] H C A  69

Brian Nugawela is a Barrister in Perth 
and represented the successful plaintiff in 
this case, p h o n e  08 9362 3386 
e m a il  bnugawela@iinet.net.au

Joel Sheldrick is also a Perth-based 
Barrister Pie was co-counsel in the case. 
p h o n e  08 9221 1288 
e m a il  jsheldrick@iprimus.com.au

4 6  PLAINTIFF ISSUE 61 • FEBRUARY 2 0 0 4

I
n its decision in Dossett v TKJ 
Nominees, the High Court enforced 
the notion that legislatures cannot 
retrospectively abrogate rights 
without manifesting a clear and 

unambiguous intention to do so.
Dossett involved a Western 

Australian worker who was injured in 
the course of his employment in

December 1996. Under the prevailing 
legislative regime, Mr Dossett was 
required to obtain the leave of the 
District Court of Western Australia in 
order to pursue a common law action in 
negligence against his employer with 
respect to his work accident. The court 
was required to grant leave if Mr Dossett 
successfully demonstrated a future
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