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O ne battle subsides, 
the w ar goes on

In the  last ed ition  o f Plaintiff, I re p o rte d  on the  campaign in w h ich  

APLA  was involved to  t r y  to  prevent the  federal gove rnm en t’s 

fu r th e r des truc tion  o f consum er rights th rough  abo lition  o f the rig h t 

to  claim under the  Trade Practices Act 1974 (C th ) fo r  personal in ju ry  

o r  death caused by co rp o ra te  misleading o r  deceptive conduct.

I am pleased to  re p o r t that, despite some misleading and deceptive 

conduct in the  Senate debate by Assistant Treasurer Senator Helen 

Coonan, the  gove rnm en t’s Bill was defeated and consum ers -  fo r  

n ow  -  still have access to  this right.

This is the only time in the 
last couple of years of fren
zied tort deform that such a 
Bill has been defeated out
right, although APLA and 

other consumer groups have had some 
success in each jurisdiction in amelio
rating some of the worst excesses of 
such legislation by constructive criti
cism and by lobbying ministers, opposi
tions and government backbenchers.

Throughout, our interest has been 
to speak for the injured, as there is no 
one else who will do so.

John Gordon is APLA's National 
President and a Barrister at Seabrook 
Chambers, p h o n e  (03) 9225 7064 
e m a il  jrcgordon@bigpond.com
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That the Australian Labor Party, the 
Democrats and the Greens united in the 
Senate to defeat the TPA amendments 
was, I am sure, in some small measure 
due to APLA, which provided legal 
resources and information to ail 
senators, demonstrated the total lack of 
justification for the proposed changes, 
and the harm that would result to 
consumers if they were enacted.

We argued this case in our oral and 
written submissions to the Senate 
Committee that considered the changes, 
by writing to all parliamentarians, 
making public statements in the media 
in December and January, and by active
ly engaging with those senators who 
were willing to listen to reasoned and 
constructive argument about the Bill -  
namely, Stephen Conroy on behalf of

the ALP, Aden Ridgeway for the 
Democrats and Kerry Nettle for the 
Greens.

The ALP, Democrats and Greens 
thus deserve the thanks of the 
Australian community for standing up 
to the governments misinformation and 
pressure, and for resisting an ignorant 
public campaign from some sections of 
the media which never subjected the 
governments flawed justification to 
proper analysis, or understood the ram
ifications of the governments Bill.

Moreover, the significance of the 
defeat goes beyond preserving an 
important consumer protection. It sends 
a strong message to the Insurance 
Council of Australia and the Australian 
Medical Association, as well as to large 
companies, tobacco and asbestos corpo
rations, and others, that they will not 
always get their own way; that their 
wish lists will not always be ticked by 
compliant parliaments; and that the 
people still have a voice and will be 
heard.

During the debate in the Senate on 
11 February, Senator Coonan, in an act 
of desperation, claimed that the flood
gates were opening, with people rushing 
to circumvent the state prohibitions on 
their right to claim damages by filing 
TPA claims in the federal jurisdiction.

Disputing this claim, APLA had 
called for figures to support the govern
ment’s contention that this ‘loophole 
must be closed or premiums would
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c o n tin u e  to  c lim b ’ (an  a rg u m e n t, 

incredibly, still being trotted  ou t in the  

Australian Financial Review on  2 3  and 2 4  

Feb ru ary !). S enator C o on an  m aintained  

that she h ad  the proof: APLA w as about 

to get its com e-u p p an ce !

A nd  w h at d id  she p ro d u ce ?  

Evidence from  all federal co u rt and state  

co u rt registries show ing that in jury and  

death  claim s u n d er Part V  h ad  sk y rock 

eted  in the 1 8  m o n th s since the first 

prohibitions cam e in to force in N ew  

S outh  W ales? W ell, no. E vid ence that 

plaintiffs h ad  con trived  to argue (and  

com p lian t cou rts  h ad  dutifully accep ted , 

despite 2 0  years of learning to  the c o n 

trary ) that m isleading and deceptive  

co n d u ct an d  n egligen ce w ere in te r

changeable co n cep ts, thus avoiding the  

prohibitions on negligence claim s? N ot 

exactly. A pile of m illion dollar verdicts  

against (n o n -co rp o ra tio n , n o n -trad e and  

co m m e rce ) d octors  in claim s b rou gh t 

(so m eh o w ) u n d er Part V, o r against 

(n o n -co rp o ra te , n o n -tra d e  and  c o m 

m erce) co m m u n ity  o r sportin g grou ps, 

w h ich  threatened  the h un d red s of m il

lions in profits m ade by in su ran ce c o m 

panies this year, forcing th em  to raise 

p re m iu m s again  this year?  U h , 

n o p e .. .(N o , that is, in term s of p ro d u c

ing verdicts, n ot the increase in p rem i

u m s w h ich  is h app en in g despite the  

h un d red s of m illions in insurer profit 

and the d estru ction  o f peop le’s rights to  

claim .)

N o, in su p p o rt of h er claim  that the  

floodgates w ere o p en  and prem iu m s  

w ere threaten ed , Senator C o on an  p ro 

d u ced  a single case from  the N ew  South  

W ales D istrict C o u rt - Johnson v Golden 
Circle - w h ich  had resulted  in the p rem i

u m -th reaten in g  aw ard  of $ 1 0 ,0 0 0  to the  

plaintiff. But, even m o re  stun nin g, it 

w asn ’t even  a claim  u n d er Section  5 2 ,  

b ut a claim  u nd er the defective p ro d u ct  

provisions of the TPA - Part VA - w hich  

w asn ’t being abolished o r affected at all 

by the chan ges in the Bill. D oh!

T hat is the level to w h ich  debate  

ab ou t the abolition  of peop le’s rights has 

d escen d ed  in this co u n try  u n d er this

g o v e rn m e n t, an d  th e  re a so n  w h y  

injured p eople are suffering while in su r

ers - like Q B E this last y ear - bank  $ 5 7 2  

m illion  p rofits (I m ean , the b lo o d y  

ch eek  of Ms Jo h n so n , getting $ 1 0 ,0 0 0  

for h er p ain !). T h at is the level of u n d e r

stand ing of these claim s from  people  

w h o proclaim  that w h at th ey are d oing  

is n ecessary  in the national interest.

“The entire premise 
o f Mr Hockey’s 
bilious attack is false. 
He should resign.”

W h e n , u n su rp risin gly , the Bill w as  

d e fe a te d , S e n a to r  C o o n a n  an d  th e  

M in ister for T ou rism , Jo e  H o ck e y  (n o  

d o u b t a p o p le ctic  th at o rd in a ry  p eop le  

like Ms Jo h n s o n  m ig h t b e able to  seek  

so m e c o m p e n sa tio n  for c o rp o ra te  m is 

c o n d u c t cau sin g  in ju ry  o r  d e a th ), let 

fly w ith  a s tre a m  o f ab u se  th at w as  

quite  scary.

Jo e  H ockey, a m an  w ho can n o t  

u n d erstan d  w h y anyon e m ight take a 

p o sitio n  b e ca u se  it b en efits  o th e rs , 

ra th e r th an  a c tin g  in se lf-in terest, 

clearly  h asn ’t been  read in g the m aterial 

from  the A ustralian  C o m p etition  and  

C o n s u m e r C o m m is s io n , C u rtin  

University, the g o v ern m en t’s ow n a c tu 

aries, the P rod u ctiv ity  C o m m ission  and  

oth ers. All these so u rces have d em o n 

stra te d  th at th ere  is n o  co n n e c tio n  

betw een  litigation rates an d  the o p p res

sive p rem iu m s charged  b y insurers since  

2 0 0 1 ,  and  have rep orted  that litigation  

rates have again fallen this year. Yet M r 

H ock ey  claim ed , in a rath er confused  

release, th at p rem iu m s have risen on ce  

again.

‘F e d e ra l an d  sta te  g o v e rn m e n ts  

agreed in 2 0 0 2  to reform  the law  of 

negligence so plaintiff law yers cou ld  n ot 

exp loit looph oles in the law  that w ere  

con trib u tin g  to h igh er p rem iu m s. The  

state govern m en ts did th eir bit by p ass

ing the n ecessary  laws. The federal gov

ern m en t played its p art by in trod u cin g  

the law  into p arliam en t, b u t it w as voted  

dow n last w eek  by the L abor P arty in 

the Senate. T hey voted  dow n  a law  to  

red u ce the co st of in su ran ce to sp o rtin g  

bodies, social club s and the com m unity. 

The L abor p arty  p u t the interests of 

plaintiff law yers ahead  of the w ell-being  

of b oth  sm all business and  these c o m 

m u n ity  grou ps that have been  cryin g  

out for legislative su p p o rt to end  the  

explosion  o f in su ran ce p rem iu m s... It 

w as a p ity...[the] L abor p arty.. . [didn’t] 

vote w ith  the g o vern m en t last w eek  to  

red u ce in su ran ce p rem iu m s.’

But, like all the o th er chan ges over  

the p ast 1 8  m o n th s , the legislation  

w ould have h ad  n o effect on  p rem ium s. 

And far from  being a law  to red u ce the  

cost o f in su ran ce, the legislation is yet 

an oth er a ttack  on  the rights of the  

injured and  con su m ers.

M ost tellingly, h ow  m an y sportin g  

bodies, social club s and  co m m u n ity  

groups have been  sued by injured p eo 

ple u n d er S ection  5 2  of the TPA since  

m id -2 0 0 2 ?  N on e. H ow  m a n y  sin ce  

1 9 7 4 ?  N one. B ecause such  grou ps are 

rarely co rp o ratio n s, do n ot act in trade  

and co m m e rce , or engage in m isleading  

or deceptive co n d u ct in trade o r c o m 

m erce that causes in jury or death . T hey  

are a lread y  p ro te c te d  from  in ju ries  

caused  by their negligence b y  three 

w aves of to rt reform  in 1 8  m onth s. 

N othing the Senate did or d id n ’t do  

m akes a jo t  of difference to the p ro sp e c

tive liability, o r the cost of p rem iu m s, to  

any of these grou ps (even  if insurers  

u n d erto ok  to pass on  any benefits - 

w hich  they h aven ’t).

T he entire prem ise of M r H o ck ey ’s 

bilious attack  is false. He should  resign.

M eanw hile, S enator C o o n an , w ho  

had already m isled A ustralians w ith  h er  

(single) m istaken  ( $ 1 0 ,0 0 0 )  exam p le , 

and h e r (w rongful) claim  that d o cto rs  

and o th er professionals w ere at risk of 

m assive am o u n ts of litigation if the Bill 

w eren ’t passed, and h er stupid  assertion  

that p eople w h ose claim s h ad  been  ^
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abolished  by state law s, and w h o w ould  

be preven ted  from  m aking claim s u n d er  

the TPA, cou ld  bring their claim s u nd er  

state law s ( !) , w as carry in g  on  like so m e 

one w h o  had sold h er soul to the devil 

and  w as suddenly realising that she 

c o u ld n ’t deliver h er side of the bargain. 

In a con fu sed  and w id e-ranging diatribe  

traversing M ark Latham , the ‘pow erful 

plaintiff law yers lobby’, m edical negli

gence prem iu m s, pon y clubs, and gov

ern m en ts  w orkin g ‘tirelessly’ and ‘dili

gently’ to ‘ease the pressure on  p rem i

u m s ’, S e n a to r C o o n a n  co n ju re d  an  

am u sin g  im age of o u r elected  rep resen 

tatives, sw eat p ou rin g  from  th eir b row s, 

u p  against a d o o r ab ou t to cave in w ith  

the pressu re of law  suits, o r w aving their 

arm s aro u n d  to p reven t the system  

exp lod in g , like the w ork ers in the clas

sic m o vie , Metropolis.
F irst, she ad op ted  the d iscred ited  

Jo e  H o ck e y  line that preservin g the 

right to  sue u n d er the TPA w as ‘a slap in 

the face for every p on y club , tou rist  

a ttra ctio n , co m m u n ity  event and sm all 

business stru gglin g w ith h igher p rem i

u m s’. I su sp ect th at several p on y  club s - 

o n  h earin g  the new s - im m ediately  

o rd e re d  th e k ids to  d ism o u n t and  

turfed  th em  ou t, lest they w ere co n sid 

erin g an  actio n  alleging th ey w ere a c o r 

p o ratio n  in trade o r  co m m e rce  en gag

ing in d ecep tive co n d u ct.

But S enator C o o n an , having already  

ab an d on ed  sense and  reason , w en t the 

full m onty, and said again - tw ice - that 

d o cto rs  w ould  n ow  face the ‘th reat’ and  

the ‘sp e ctre ’ of litigation ‘regardless of 

w h eth er they w ere at fault or n o t’. N o  

d ou bt Senator C o on an  had ignored  the 

p leth o ra  of exam p les of TPA claim s that 

had b een  b rou gh t against d o cto rs  (w ho  

h ad  n o t been at fault) in favour of citing  

the exam p le  of Johnson v Golden Circle to 

the Senate. D oes she seriously take the  

A ustralian  public, w hose rights she is so 

keen to  obliterate, for idiots?

She then b lam ed us. ‘T heir L abor 

colleagues in the states and territories  

have been  w illing to stand  up  to the 

pow erful plaintiff law yers lobby; federal 

L ab o r obviously d o esn ’t have the sam e  

intestinal fortitu de.’

“The propaganda 
has affected and 

influenced judges on 
superior courts who 
have been keen to  
demonstrate that 

they, too, are an arm 
o f government that 
can confine liability 

for negligent conduct 
into a package 

smaller than a bottle 
o f ginger beer”

N o , Senator, federal L ab o r and the  

o th e r  se n a to rs  sh o w ed  co n sid e ra b le  

intestinal fortitude in stan d in g  up  to the  

ICA, federal treasury, the Liberal g o v 

e rn m e n t an d  th eir fellow travellers in 

the states.

A nd th en , ju st to prove that 12  days  

is an  etern ity  in politics, on  2 3  Feb ru ary  

S enator C o o n an  issued a release w h ich  

proved  that everything that she said was 

w ro n g , and  w h ich  justified the Senate’s 

rejection  of h er n asty  law.

‘In creases in average public liability  

in su ra n ce  p re m iu m s  w ere  s lo w in g  

a n d ...in  the first six  m o n th s  o f 2 0 0 3  

(th at is, before there co u ld  be an y effect 

from  the state reform s, m o st of w h ich  

h ad  n o t b een  e n a cte d ) p rem iu m s had  

grow n  by ju st 4 % , co m p ared  to an  

in crease of 8 8 %  b etw een  1 9 9 9  and  

2002. ’

So, h ad  the p on y  clubs that had  

closed  th eir d o o rs, having been slapped  

on  the face on  11 February, b een  saved?  

T he sp ectre  hanging over the op th alm ic  

surgeon s and  gastroenterologists v an 

ished? A nd w ithou t the TPA changes?  

It’s a m iracle.

O v e r th e  n e x t few  d ay s , Big  

In s u ra n c e  b eg an  re p o rtin g  th e ir  

1 2 -m o n th  profit figures for 2 0 0 3 .  Q B E ,

h avin g s tu ck  aw ay several h u n d red  m il

lion  in  provisions, a n n o u n ced  $ 5 7 2  

m illio n , an d  tip p ed  a fu rth er 1 0 %  

grow th  this year. N o  w on d er, if they  

w an t to  saddle the p on y  clubs w ith  a 

fu rth er p re m iu m  in crease  this year. 

P rom in a b ook ed  $ 2 7 1 .8  m illion. IAG  

w as tip ped  to an n o u n ce  $ 3 0 3  m illion. 

O h , h ap p y  days.

A nd  w hile th is w as h ap p en in g , 

APLA  m em b ers aro u n d  the c o u n try  

w ere telling people (at least those w ho  

m an aged  to find a plaintiff law yer), w ho  

w ere in jured  as a result of the negligence  

of p ro d u ct m an u factu rers, ow n ers of  

prem ises, recreation  p roviders, and  d o c 

tors, th at they w ould  get n oth in g  to  

co m p en sate  th em  for th eir pain and  

despair.

F o r  that pain  an d  despair, for the  

ob scen ity  of in su ran ce in du stry  profits, 

for the 1 5 0 %  p rem iu m  in crease charged  

to Surf Life Saving A ustralia w hile those  

profits w ere rolling in, for the deceit that 

she tried  to p erp etrate  on  the Senate, 

and  b ecau se , in the face of all o f this, she 

still w an ts  to to tally  ab olish  in jury  

claim s u n d er Part V of the TPA, Senator 

C o o n an , to o , should  resign in sham e.

M ake no m istake. Insurers are still 

p ressu rin g the go v ern m en t to  cross that 

bridge in a w ar that is being w aged  

against ordin ary  A ustralians b y big c o r 

p oratio n s, big insurers and  m an y gov

ern m en ts. The p rop agan d a has affected  

an d  in flu e n ce d  ju d g e s  o n  s u p e rio r  

co u rts  w h o have been  keen to d em o n 

strate th at they, to o , are an  arm  of 

go vern m en t that can  con fin e liability for 

n eg lig en t c o n d u c t  in to  a p ack ag e  

sm aller than  a bottle o f ginger beer.

W e m u st con tin u e o u r efforts to  

m ake th at bridge one to o  far. W e m u st 

n ever give up. Ui
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