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In 1994, 19.5% of claims to the 
NRMA compulsory third party 
scheme included a claim for psy
chiatric injury.1 Moreover, New 
South Wales Motor Accidents 

Authority data indicate that the percent
age of claims with a psychiatric 
component rose from 2.2% to 8% 
between 1990 and 19987

The growth of psychological injury 
in the workplace has recently been high
lighted in the media. In January 2004 it 
was reported that, in the past two years, 
60% of medical discharges in the New 
South Wales Police Service were due to 
post-traumatic stress disorder (PTSD), 
or because a psychiatric condition con
tributed to related medical problems.3

Recent rhetoric on terrorism and 
national security reflects the increasing
ly traumatic nature of modern society. 
The workplace, public gatherings and 
the roads have generated considerable 
traumatic stress-related litigation over 
the last decade. This has resulted in dra
conian tort reform in a number of juris
dictions, with a somewhat misanthropic 
attempt on the part of state governments 
to conduct a headline-driven crusade 
against personal injury litigation.

T H E  C H E Q U E R E D  H IS TO R Y  O F  
P O S T -T R A U M A T IC  STRESS  
D IS O R D E R

In PTSD, the medico-legal world 
has its apotheosis of a substantive
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M i c h a e l  R o b e r t s o n  a n d  K a t e  W i l l i a m s , NSW

in the aftermath of trauma: 

personal injury lawyer

“Why do two-thirds o f people walk away from 
a traumatic event without problem...’’

psychological injury in the aftermath of 
traumatic stress. PTSD and adjustment 
disorders are two diagnostic labels for 
psychological injuries that are 
ineluctable to respondents or defen
dants. These conditions, by their very 
nature, require a stressful event to 
cause them. Vicarious liability for such 
events can be laid squarely at the feet of 
employers and insurers and, as such, 
there is a subliminal pressure on the 
part of the expert witness for the plain
tiff to establish the presence of these 
conditions. The converse is usually the 
case for defendant or respondent 
experts.

The nature of the DSM-IV diagnos
tic criteria for PTSD is a consistent

source of polemic debate in mental 
health circles. PTSD had its lineage in 
the Great War era diagnosis of ‘shell 
shock’. It was reilied in the 1980 DSM- 
111 after strong lobbying on the part of 
two New York psychoanalysts, Chaim 
Shatan and Robert J Lifton, who were 
deeply moved by the plight of much- 
maligned Vietnam War veterans. Shatan 
and Liftons midwifery of PTSD was 
essentially to note the psychological 
complaints of Vietnam veterans, com
pose a list of diagnostic ‘criteria’ for 
PTSD, and intensely lobby the DSM 
committee for ‘reactive disorders’ to be 
included in the DSM-I1I.

PTSD was the bastard child of the 
Vietnam era, and has been lamented as

‘a tragedy, a disastrous incursion of 
politics into medicine, the hijacking of 
traditional values by a small minority of 
activists’.4

The subsequent DSM-IV criteria for 
PTSD are often unrepresentative of the 
true nature of the psychological 
responses after trauma. They are 
derived largely from observations of 
military or mass trauma, and fail to cap
ture the subtleties ol psychopathology 
in children, older adults, or where there 
is long-term, low-grade cumulative 
trauma. A person can be severely debil
itated by a few features of PTSD and yet 
not be considered to have the condition 
if they fail to meet the requisite number 
of DSM-IV diagnostic criteria. Being ►
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a totally symptom-based diagnosis, it is 
relatively easy to over-report symptoms, 
particularly in medico-legal settings, 
leading to vexed situations where the 
medico-legal psychiatrist asserts malin
gering, when the psychopathology is 
perhaps more subtle.

T H E  S P E C T R U M  O F  POST- 
T R A U M A T IC  M E N T A L  H E A L T H

The available evidence suggests 
that PTSD is by no means an inevitable 
consequence of traumatic stress. An 
Israeli study that followed up emer
gency room presentations following 
traumatic events found that four 
months later, 66% had no psychiatric 
disorder, 17% had PTSD, 15% other 
anxiety disorder and 14% major 
depression. While this may be indica
tive of the resilient Israeli temperament, 
another study5 examining survivors of 
motor vehicle accidents replicated the 
observations. The study found that of 
the 30% or so with psychiatric disor
ders, the most common was major 
depression followed by phobic anxiety 
(travel phobia), generalised anxiety dis
order and then PTSD. This pattern is 
replicated in a number of other studies 
in different settings.

In essence, the vast majority of peo
ple who survive traumatic stress do not 
develop a psychiatric syndrome that 
meets DSM-IV criteria for PTSD. In fact, 
most do not develop any significant 
disorder -  those who do are as likely to 
suffer depression, anxiety disorders, 
alcohol abuse, or PTSD. Those who do 
develop psychiatric disorder tend to 
accumulate a number of diagnoses 
-  all of the listed conditions in variable 
combinations.6

T H E  D IA G N O S IS  O F  PTS D  A N D  
T H E  G A M E S  P S Y C H IA T R IC  
EXPER TS PLAY

One of the intrinsic problems 
with psychiatric assessment and the 
process of diagnosis is its reliance on 
clinical assessment. A psychiatric 
assessment is a highly subjective inter
personal process. As such, it is vulner
able to biases deriving from various

sources, ranging from the nature of 
the assessment to the quality of rap
port in the interview. Many psycholo
gists attempt to ameliorate this by 
relying on psychometric measures 
such as the Minnesota Multiphasic 
Personality Inventory (MMPI), the 
Clinician Administered PTSD scale 
(CAPS) and the Impact of Events Scale 
(IES). While these instruments are 
useful in research settings, they are 
subject to biased findings as they are 
either self-report questionnaires or 
structured interviews that ask leading 
questions such as, ‘Did you act and 
feel as if you were living through the 
event again?’

“A psychiatric 
assessment is a highly 

subjective
interpersonal process.”

As discussed earlier, PTSD is a ten
dentious diagnosis -  without a traumat
ic stressor, there can be no PTSD. The 
import of this is that a diagnosis of 
PTSD is a meaningful finding in a 
medico-legal setting, as it is usually 
wholly attributable to a particular event. 
In some settings, such as the Veteran’s 
Entitlement Act 1986 (Cth), PTSD is 
associated with a greater level of com
pensation.7 Other psychiatric conditions 
that commonly occur after trauma such 
as depression, panic disorder or sub
stance abuse, are equally explicable in 
terms of heredity, other life events or 
stressors outside of the event in ques
tion, thus limiting defendant liability.

The propensity for psychiatrists 
who conduct examinations on behalf of

defendants to diagnose conditions other 
than PTSD, is well recognised within the 
world of personal injury litigation. Post- 
traumatic depression or alcohol abuse 
may well complicate underlying PTSD. 
In the setting of a ‘one-off’ cross section
al diagnosis, it is possible to see only 
depressive symptoms and not those of 
PTSD. This is explicable in terms of 
depression or the ongoing abuse of alco
hol ‘trumping’ PTSD clinically. In other 
words, it is difficult to diagnose PTSD 
when there are other conditions mask
ing it. A series of assessments over time 
is frequently a more reliable indicator of 
post-traumatic psychopathology.

A related controversy is that sur
rounding memory and PTSD. It is now 
believed that traumatic events are 
encoded in memory differently from 
more mundane events. Current thinking 
suggests that traumatic memories are 
encoded in ways that make them acces
sible only when similar levels of arousal 
to the traumatic event are present.8 
Moreover, these memories may be more 
sensory than linguistic and subject to a 
degree of malleability. It is apt for a high
ly distressed person to report memories 
or symptoms more adequately with their 
treating clinician than when faced with a 
hostile or indifferent medico-legal asses
sor. The malleability of traumatic memo
ries has been advanced as a potential 
explanation of the so-called ‘recovered 
memory’ controversy.9

Case exam ple
V, aged 67, was involved in a side- 

on motor vehicle collision as a front pas
senger. There were no deaths, although 
the driver of her car sustained scalp lac
erations which bled profusely. V sus
tained fairly minor physical injuries. 
Within six weeks of the accident she 
began to suffer nightmares and intrusive 
recollections of the accident. She felt 
nauseated in her car, and had to be driv
en everywhere. Her sleep was severely 
disturbed and she required regular 
sleeping medication. She was referred to 
a psychologist for treatment, but had 
difficulty attending the appointments 
because of her anxiety and fear of
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d riving. T h e p sy ch o lo g is t p rov id ed  

a n um ber of h om e visits.

The third p arty in su rer h ad  V e x a m 

ined by a psychiatrist w ith  w h om  V  

sp en t 2 5  m in u tes. T h e p sy ch ia tris t  

om itted  to ask ab ou t n igh tm ares or p h o 

bic anxiety. He diagnosed  V  as suffering  

from  a p erso n ality  d iso rd e r, m ild  

depression  and alcohol abuse. He was 

highly critical of h er treatin g clinician. 

Based u p o n  this p sych iatrist’s rep ort, V ’s 

treatm ent costs w ere d eclin ed  by the 

insurer. Being a pension er, she w as  

unable to afford private fees for her  

treatm ent. T here w ere n o suitable p u b 

lic secto r facilities available in h er local 

area. She ceased  treatm ent and  becam e  

grossly psychiatrically  in capacitated .

U nfortunately, this situation  is all 

too  co m m o n . A technique to reduce the 

likelihood of an  opinion  being form ed  

on the basis of an  in co m p lete  h istory is 

to have a strategy in relation  to  the m ed 

ical evidence. This will en su re that all 

available inform ation and  reports are 

available to the plaintiff’s m edico-legal 

exp erts, and  that in tu rn  this inform a

tion is provided to the defendant.

The m ost obvious and  im portant 

step  is to specify any p sych iatric  an d /or  

p sy ch o lo g ica l in ju rie s /im p a irm e n t in 

the initial notice of claim . This m akes it 

less likely that the in su rer’s psychiatrist 

can  om it to ask ab ou t p articu lar sym p 

tom s. Likew ise, it can  be useful to have 

the client assessed early b y  a psychiatrist 

a n d , w h ere  ap p ro p ria te , a n n e x  that 

rep ort together w ith a rep ort of the 

treating p sychologist to the claim  form .

In the event that the in su rer’s expert 

op in ion  is based on an  in com p lete  h is

tory, subm issions to this effect a cco m p a 

nied by rep orts o r clinical n otes evi

d en cin g  the relevant history, should  be 

provided  to the insurer. O bviously this 

is in addition  to  taking w h atever steps  

are required  in the relevant ju risd iction  

to challenge the determ in ation  to cease  

paying for treatm ent. F requ en tly  the 

p rocess b y w hich  the determ in ation  to  

refuse tre a tm e n t co sts  is challen ged  

requires the solicitor to outline w hat 

attem p ts have been  m ade to resolve the 

dispute, so  any co rresp o n d en ce  w ith the

insurer on  the issue can  be of use to  

show  that ap prop riate  efforts to resolve  

the m atter h ave been m ade.

W h e n  challen gin g the d eterm in a

tion , clearly state that the op in ion  u pon  

w h ich  the th ird  p arty in su rer based its 

decision to  decline p aym en t of treat

m en t costs w as n ot based on  a full h is

tory, and an n e x  all d o cu m en ts that evi

dence the full history.

PTSD AND THE ISSUE OF 
‘FORESEEABILITY’

W h y  d o  tw o-th ird s of people w alk  

aw ay from  a trau m atic  event w ithou t 

p rob lem s a n d  yet a sm all m in o rity  

develop catastro p h ic  p sych iatric  d e co m 

pensation? T h e an sw er is co m p le x , yet 

can  be su m m arised  b y the ap horism  

offered to m ed ical stud ents th at ‘things  

happen  to p eop le’. C ertain  trau m atic  

events, su ch  as sexual o r serious physi

cal assault w ith  injury are ap t to p recip 

itate p sy ch o p ath o lo g y  in th eir after- 

m ath . T he rates of PTSD after sexual 

assault ap p roxim ate  9 0 % . As a rath er  

sim plistic rule of th um b, p eople with  

vu ln erab ility  to p sy ch ia tric  d iso rd er  

tend to d evelop  p sy ch iatric  disorder 

after stressful events. S uch  vulnerability  

is indicated  by previous exp erien ce  of  

m en tal illn ess , p rio r  tra u m a tisa tio n , 

p articularly  as a child , having a close  

relative w ith  a p sychiatric disorder, o r  

having a p erson ality  that is prone to  

m alad ap tation  to challenges o r changes.

THE TRUTH ABOUT 
DEBRIEFING

P sychological debriefing, o r acute  

p sych ological in terventions after trau 

m a, have n ow  com e into focus in litiga

tion  circles. T here n ow  exists a large 

tra u m a  in d u stry , w h ich  ro u tin ely  

provides psych ological debriefing in the 

afterm ath  o f trau m atic events. Failure to  

provide debriefing after trau m a is a 

potential sou rce  of litigation, p articu lar

ly w ith essential service personnel.

W hile n ot p recedent in case law  in 

A ustralia, the judicial determ ination  in 

the recen t M inistry of D efence (M oD ) 

case in the U nited K ingdom  m ay be 

p rophetic for a potential raft of litigation ►
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“Traumatic memories 
may be more sensory 
than linguistic and 
therefore subject to  a 
degree of malleability.”

locally. In the MoD case, 2,000 claimants 
who fought in the Falkland Islands, 
Northern Ireland, the Persian Gulf, and 
Bosnia accused the MoD of failures in 
identifying vulnerable personnel, 
preparing them for the horrors of war, 
debriefing and treating them, and easing 
their path back into civilian life.

After a six-month trial, Justice 
Owen ruled in a 700-page judgment 
that the claimants were prohibited from 
suing the MoD by crown immunity, stat
ing that under ‘combat immunity’ sol
diers owe one another no duty of care 
when engaged with the enemy in the 
course of combat, and that the MoD was 
not under the usual employers duty to 
provide a safe system of work. A signifi
cant factor in this case was the plaintiffs’ 
abandonment of the claim that a failure 
to provide adequate ‘debriefing’ was a 
breach of duty of care by the MoD. This 
decision was taken when the MoD 
produced evidence indicating that there 
was no evidence that debriefing 
favourably altered the course of post- 
traumatic mental health.

The latter point is relevant for 
potential litigation locally, as the avail
able evidence fails to demonstrate any 
benefit to debriefing or trauma coun
selling. A recent analysis of the 
Cochrane Database10 found that single 
session individual debriefing did not 
reduce psychological distress, nor did it 
prevent the onset of PTSD; those who 
received the intervention showed no 
significant short term benefit in the risk 
of PTSD.

Moreover, one year after the trau
ma there was a significantly increased 
risk of PTSD in those who had received

debriefing. There was also no evidence 
that debriefing reduced general psy
chological morbidity, depression or 
anxiety. The paper concluded that 
‘compulsory debriefing ol victims ol 
trauma should cease’.

T H E  S O U R C E S  O F  
P S Y C H O S O C IA L  IM P A IR M E N T  
A F T E R  T R A U M A

Severe forms of traumatic stress and 
their psychopathological sequelae pro
duce disability that is often long term. In 
the case of depression and chronic 
forms of anxiety, certain patterns of 
thinking and behaving evolve from 
‘state’ into ‘trait’ -  in other words, the 
depressive or anxious world view 
becomes hard-wired’ into the lives of 
the victim and those around.

Employability is directly reduced by 
phobic anxiety and associated avoidant 
behaviour, irritability and interpersonal 
sensitivity, grossly impaired concentra
tion and memory capacities and a 
propensity to psychologically decom
pensation in the lace of minor environ
mental difficulties.

Non-economic loss manifests as 
loss ol pleasure in daily activities, 
estrangement and loss of trust in friends 
and colleagues, marital harm and the 
transmission of traumatic stress to rela
tives or carers -  what has been dubbed 
‘secondary PTSD’." Rates of depression 
and anxiety are high in those around a 
traumatised person, frequently com
pounding the problems of the psycho
logically injured individual. Even with 
intensive treatment, the degree of 
improvement with PTSD, post-traumat
ic depression or anxiety is seldom 
adequate to facilitate a return to 
pre-trauma psychosocial functioning.

A  W O R D  O N  T R E A T M E N T
There is an expectation that depres

sion and PTSD are in some way curable. 
Depression occurring in a non-trauma 
context responds to treatment in 55- 
60% of cases.12 Even then, these figures 
are not truly reflective of ‘real' patients, 
as the studies upon which these figures 
are based tend to exclude subjects with

problems other than depression. PTSD is 
even less responsive to treatment, and 
usually requires different modes of inter
vention, requiring a variety of different 
therapeutic skills. Few psychologically 
injured people are able to access such 
specialised treatment, tending to be 
managed by their GPs with antidepres
sant medications. Access to psycholo
gists is often limited outside of large 
urban areas. Even where access is avail
able, the skill level of various clinicians 
in managing PTSD is highly variable.

Most treatment approaches to post- 
traumatic mental health aim at symp
tom reduction, although this is usually 
limited in scope, tending to provide bet
ter psychological homeostasis for the 
patient. Persisting psychosocial morbid
ity in the aftermath of severe trauma 
appears to be the rule. B3
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