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This relationship may also 
give rise to an equitable 
obligation of confidence. 
Where a solicitor purports 
to act for two or more 

parties in respect of the same matter, or 
acts against a former client, these 
equitable obligations may operate to 
restrict the solicitors capacity to 
continue to act in the matter.

The ‘no conflict’ rule requires that, 
in the absence of fully informed consent, 
solicitors should not place themselves in 
a position where there is a real and 
sensible possibility of conflict between:
(a) their personal interest and that of 

their clients (conflict of duty and 
interest) ; or

(b) duties owed to two or more clients 
(conflict of duty and duty).

The ‘no profit’ rule requires that solici
tors shall not make a profit out of their 
position as fiduciary unless their clients 
have given their fully informed consent.’ 

In addition to the fiduciary duty of 
undivided loyalty, solicitors may also 
owe an equitable obligation to their 
clients not to disclose information 
received in confidence during the 
course of the solicitor-client relationship 
without consent. The obligation of con
fidence may also arise as an implied 
term of the contract of retainer.3

This article gives a brief overview of 
the relevant law and discusses the recent 
New South Wales Supreme Court
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decision of Chief Justice Young in Eq in 
British American Tobacco Australia 
Services Ltd v Blanch.4 In BATAS v Blanch, 
His Honour confirmed that, where an 
injunction is sought to restrain a 
solicitor from acting against a former 
client, the sole basis of relief is breach of 
the obligation of confidence, save in 
exceptional cases where relief in equity 
may be warranted.

A CTIN G  FOR TW O  OR MORE 
PARTIES IN RESPECT OF TH E  
SAME MATTER5

Where a solicitor accepts retainers 
to act for two or more clients in respect 
of the same matter and their interests 
may diverge, the potential arises for a 
conflict between the duty to one client 
and the duty to another. Although 
equity does not proscribe a solicitor 
acting in such cases,6 a solicitor commits 
a breach of fiduciary duty if he or she 
continues to act for more than one party 
after a conflict of duty arises.7 The pro
scription against acting for two or more 
clients in these circumstances simply 
reflects the fiduciary notion of 
undivided loyalty.8

In Watkins v DeVarda,° Justice Ipp10 
endorsed the following remarks made 
by Davies J in Oceanic Life Ltd v HIH 
Casualty and General Insurance Ltd:"

‘A conflict of interest is an insidious 
thing. It clouds the mind. Aspects of 
a duty of care, which ought to be 
seen clearly and distinctly, are seen in 
a hazy light when a solicitor seeks to 
reconcile the interests of two clients 
who each have interests which differ 
from those of the other. Over many 
years, in judgments which 1 have 
written or in which 1 have joined, the 
point has been made that solicitors 
should never allow themselves to 
have a conflict of interest. Those 
judgments appear to have had no 
impact. Too many solicitors continue 
to act for two or more clients who 
have conflicting interests. Year after 
year, cases come before the courts 
because a solicitor, in such a 
position, has failed to fulfil his duty 
to one or more of his or her clients.’

The decision to accept a retainer 
from the second client may also create a 
possibility of conflict between the 
solicitors personal interest in the fee 
from the second client, and the duty to 
the first client for whom the solicitor 
already acts.12

Recently, in BATAS v Blanch, Young 
CJ in Eq confirmed that, if a solicitor 
acts for two or more parties in the same 
matter and acquires confidential infor
mation relevant to one of them, he or 
she cannot use that information against 
that client, either in favour of his or her 
other client, or for a stranger.15

ACTIN G  A G A IN ST FORMER 
C LIEN TS14

The fact that a solicitor has acted for 
a client in a matter does not of itself 
entitle the client to restrain that solicitor 
from acting against the client in a later 
matter.15 However, a solicitor cannot act 
against a former client if he or she 
possesses confidential information 
unless there is no risk of disclosure - the 
risk must be real and not fanciful.16

If clients have 
genuine concerns 
about their former 
solicitors acting 
against them in later 
litigation, they must 
take the point at least 
in correspondence 
with the other side 
at the earliest 
opportunity. Failure to take the point 
initially casts doubt on the bona fides of 
any later complaint concerning the 
existence of confidential information, 
and on the bona fides of any alleged 
apprehension regarding the possible 
misuse by the practitioner in question of 
such confidential information.17

In Belan v Casey,18 Chief Justice 
Young noted14 that, in applications for 
injunctions to prevent practitioners 
acting against former clients, three juris
dictional bases had been relied upon:20
• breach of duty to hold information

confidential;21
• breach of fiduciary duty of loyalty

and preventing conflicts of

interest;22 and
• the courts inherent jurisdiction 

over solicitors as officers of the 
court to prevent the perception of 
impropriety and to protect the 
integrity of the judicial process.21 

However, His Honour noted that the 
decision of Prince Jefri Bolkiah v KPMG 
(A Firm)24 held that the 
jurisdiction where a retainer was no 
longer active was founded solely on 
confidential information and was not 
connected with principles of conflict of 
interest. After discussing this decision, 
Chief Justice Young said:2 '

‘In my view, the overwhelming 
weight of authority is to the effect 
that where the applicant to restrain 
a solicitor is a former client, the sole 
consideration is whether there is a 
real risk of disclosure of confidential 
information and one does not delve 
into matters of conflict of interest or 
conflict of duty. In other situations, 
this delving may well be material.’ 

Recently, in BATAS v Blanch, Chief 
Justice Young reconsidered the 

circumstances in which an 
injunction is available to 
restrain a solicitor from 
acting against a former 
client. His Honour affirmed 
his view in Belan v Casey26 
that the basis of relief is 
breach of confidence, save 
in exceptional cases.

In BATAS v Blanch, the 
plaintiff, a cigarette company (BATAS), 
brought an application for an injunction 
to restrain the defendants, a firm of 
solicitors (Hicksons), from acting 
against it in a cross claim for contribu
tion before the Dust Diseases Tribunal 
(DDT).

The DDT litigation related to a 
claim brought against Brambles 
Holdings Ltd (Brambles), by a former 
employee (Mowbray), seeking damages 
for lung cancer allegedly sustained as a 
result of exposure to asbestos dust and 
fibre and diesel dust and fumes during 
his employment. Brambles, insured by 
Allianz Australia Limited (Allianz), 
consented to a $200,000 award to ►

“A conflict o f 
interest is 

an insidious 
thing -  it clouds 

the mind.”
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Mowbray. Mowbray was a smoker. 
Allianz/Brambles cross-claimed against 
BATAS for contribution, claiming that 
the synergy between his work condi
tions and smoking combined to cause 
Mowbray’s damage.

BATAS alleged that in previous liti
gation where Hicksons were instructed 
by Allianz as BATAS’ insurers (and in 
some cases as BATAS’ solicitor), 
Hicksons became privy to much of 
BATAS’ confidential information, 
including information about its 
knowledge at the relevant time of such 
synergy. BATAS sought an injunction 
preventing Hicksons acting against it in 
the DDT claim.

BATAS’ founded its claim on:
(a) the Prince Jefri principle (‘properly

understood’27);
(b) the duty of loyalty, which was 

alleged to survive the cessation of 
legal services; and

(c) the court’s supervisory jurisdiction 
over solicitors.

Hicksons argued that the facts and cir
cumstances did not justify relief because 
the subject information was in the 
public domain, thus not confidential or, 
if confidential, it was irrelevant to the 
DDT claim.28

Chief Justice Young said that, 
despite contrary authority,29 until the 
NSW Court of Appeal or High Court 
ruled otherwise, he would adhere to his 
view in Belan v Casey that the sole

touchstone of relief where a solicitor 
acts against a former client is the danger 
of misuse of confidential information.30 
He noted, however, that in exceptional31 
cases, equity might consider in con
science that relief should be given, 
without risking breach of confidence.32

Therefore, absent exceptional 
circumstances, to make out a case for an 
injunction to restrain a solicitor from 
acting against a former client, a plaintiff 
must establish that:33
• the solicitor is in possession of 

information, including matters 
involving a client’s forensic tactics 
and strategies,34 which is confiden
tial to the plaintiff, and disclosure 
has not been consented to; and

• the information is, or may be 
relevant to, a matter where the 
other client’s interest is, or may be 
adverse to, its own.35
The court will then generally 

intervene, unless the solicitor discharges 
the onus of showing no risk of disclo
sure.36 The risk must be a real one, not 
merely fanciful or theoretical, though it 
need not be substantial.37

A solicitor retained by an insurer for 
an insured owes the same duty to the 
insured as if he or she had been retained 
by the insured, but the insured cannot 
complain if the solicitor acts in accor
dance with the insurer’s instructions 
within the insurer’s rights under the 
policy.38

Chief Justice Young said that it was 
appropriate ‘not to examine the facts too 
fully, but to make a broad assessment of 
the case and then see if the lawyers can 
demonstrate no real risk’.39 He held40 
that the information was confidential41 
and that a material part of it appeared 
relevant to the DDT claim.42 Further, 
Hicksons had not discharged the onus 
of establishing that there was no real 
risk of prejudice to BATAS.43

A defence of laches and acquies
cence was raised, as Allianz had 
expended large sums of money and 
effort on legal fees to Hicksons and 
counsel and in preparing material for 
them in respect of the DDT claim. His 
Honour held that the defence could not 
succeed, as BATAS’ conduct ‘did not 
amount to acquiescence’ nor did it cause 
‘proven serious and unfair prejudice to 
Hicksons’.44

Allianz considered only two law 
firms to have sufficient specialist legal 
expertise. It was submitted that where 
there were only a limited number of 
expert lawyers, it was against the public 
interest to grant an injunction which 
had the practical effect of denying a 
litigant adequate legal representation 
before a court or tribunal.45 Chief Justice 
Young held that there was no impedi
ment to justice in this case. The law 
preferred the first client’s confidentiality 
over the second clients right to choose 
its own lawyer. He commented:46
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‘Moreover, lawyers generally are a 
pretty able lot and it usually does 
not lake long for someone to 
develop the skills and experience 
which places him or her among the 
major league in particular fields of 
little competition.’

As Hicksons had not discharged the 
onus that there was no real risk of 
prejudice to BATAS arising out of 
misuse of confidential information 
relevant to the DDT claim, and no 
defence or discretionary consideration 
precluded relief, BATAS was awarded an 
injunction with costs.47

CO N CLU SIO N
Where a solicitor purports to act for 

two or more parties in respect of the 
same matter, or acts against a former 
client, the fiduciary obligation of 
undivided loyalty and/or the equitable 
obligation of confidence may restrict the 
capacity of the solicitor to continue to 
act. If the solicitor was retained by an 
insurer on behalf of an insured, subject 
to the contract of insurance, the solicitor 
owes the same duty to the insured as if 
he or she had been retained directly.

If a same matter conflict arises, the 
fiduciary duty of undivided loyalty will 
preclude a solicitor from acting48 and the 
solicitor is subject to the equitable obli
gation not to disclose confidential 
information without consent.49

In cases of former client conflict,

BATAS v Blanch confirms that the basis 
of relief is breach of confidence, despite 
suggestions that relief may also be 
available for breach of duty of loyalty, or 
as part of the courts supervisory juris
diction over solicitors.50 Therefore, 
absent exceptional circumstances, 
unless solicitors discharge the onus of 
showing no real risk of disclosure, 
former clients will be awarded injunc
tions to restrain the solicitors from 
acting against them if they can establish 
that the solicitors acquired confidential 
information from them and that this 
information is relevant to a matter 
where the new clients interest is, or may 
be, adverse to the former clients.51

Chinese walls, though intended to 
protect against breaches of confidence, 
have not always been regarded by the 
courts as sufficient.52 In Prince Jefri, Lord 
Millet said:53

There is no rule of law that Chinese 
walls or other arrangements of a 
similar kind are insufficient to 
eliminate that risk. But the starting 
point must be that, unless special 
measures are taken, information 
moves within a firm.’
As noted by Chief Justice Young, 

the approach of the courts is ‘not to 
examine the facts too fully, but to make 
a broad assessment of the case and then 
see if the lawyers can demonstrate no 
real risk’.54 It may be difficult for solici
tors to discharge this onus. G3
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