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FOCUS ON TOXIC TORTS

Class actions arising out of toxic torts have had 
mixed results in Australia to date. Some cases have 
had successful outcomes while others have failed 
on their substantive merits. Some have settled 
before trial. However, numerous cases have failed 
to proceed to final determination because the 
courts have held that the proceedings did not 
satisfy the threshold federal statutory class action 
requirements. In some instances, success at trial 
has been overturned on appeal.

CASES THAT HAVE PROCEEDED 
TO TRIAL AND SUCCEEDED

Pollution and contam ination  
of food
In  Ryan v Great Lakes Council & Ors, 
th e  a p p lic a n t  b r o u g h t  p r o c e e d in g s  in 

th e  F e d e ra l C o u r t  o n  b e h a lf  o f  h im s e lf  

a n d  a ll o th e r  p e r s o n s  w h o  a lle g e d ly  

su ffe re d  p e r s o n a l in ju r y  b e tw e e n  

c e r ta in  d a te s  a s  a re s u lt  o f  e a t in g  

o y s te r s , c o n ta m in a te d  w ith  th e  

h e p a tit is  A v iru s , fro m  th e  W a llis  L a k e s  

re g io n  o n  th e  n o r th  c o a s t  o f  N S W .

T h e  in it ia l  r e s p o n d e n ts  w e re  th e  

G re a t L a k e s  C o u n c il ,  w h ic h  w a s sa id  to  

h a v e  c e r ta in  r e s p o n s ib i l i t ie s  w ith  

re s p e c t  to  th e  w a te r  q u a lity  o f  th e  la k e , 

o y s te r  fa rm e rs  w h o  g rew  th e  a ffe c te d  

o y s te r s , a n d  s o m e  o y s te r  d is tr ib u to r s . 

T h e  o y s te r  fa rm e rs  a n d  o y s te r  

d is tr ib u to r s  w e re  a lle g e d  to  h a v e  

b r e a c h e d  c o m m o n  la w  d u t ie s  o f  c a re , 

a n d  c o n tr a v e n e d  th e  m is le a d in g  a n d  

d e c e p t iv e  p r o v is io n s  o f  th e  Trade 
Practices Act (T P A ) and / or re le v a n t  s ta te  

fa ir  t r a d in g  le g is la t io n . T h e  c la im s  

w e re  a ls o  sa id  to  fall w ith in  th e  p r o d u c t  

l ia b ility  p r o v is io n s  o f  th e  T PA . T h e  

c o u n c il  w a s  a lle g e d  to  h a v e  b r e a c h e d  

c o m m o n  la w  d u t ie s  o f  c a re , in c lu d in g  

in  r e la t io n  to  s a fe g u a r d in g  w a te r  

q u a lity , a n d  a ls o  to  h a v e  a id e d  a n d  

a b e tte d  th e  c o n tr a v e n t io n s  o f  th e  

p r o d u c t  l ia b ili ty  p r o v is io n s  o f  th e  TPA  

b y  th e  fa rm e rs  a n d  d is tr ib u to r s .

T h e  o y s te r s  b e c a m e  c o n ta m in a te d  

fo l lo w in g  h e a v y  ra in fa ll w h ic h  h a d  

in c r e a s e d  th e  r isk  o f  p o llu t io n  o f  th e  

la k e , in c lu d in g  b y  h u m a n  fa eca l 

c o n t a m in a t io n .

A t tr ia l, th e  S ta te  o f  N S W  h a d  a lso  

b e e n  a d d e d  a s  a r e s p o n d e n t  a n d  

a d d it io n a l  r e p r e s e n ta t iv e  a p p lic a n ts  h a d  

b e e n  jo in e d .

W i lc o x  J  h e ld  th a t th e  C o u n c il ,  th e  

S ta te  a n d  th e  B a rc la y  c o m p a n ie s  (o y s te r  

p r o d u c e r s )  w e re  e a c h  lia b le  in  

n e g lig e n c e  to  th e  a p p lic a n t  a n d , s u b je c t  

to  p r o o f  o f  d a m a g e , to  th e  o th e r  1 8 4  

g ro u p  m e m b e r s . It w a s a lso  fo u n d  th a t  

th e  B a rc la y  c o m p a n ie s  h a d  c o n tr a v e n e d  

s s 7 4 B  a n d  7 4 D  o f  th e  T PA . W i lc o x  J  

a w a rd e d  th e  a p p lic a n t  $ 3 0 , 0 0 0  in 

r e s p e c t  o f  h is  p e r s o n a l  c la im , 

a p p o r t io n e d  e q u a lly  b e tw e e n  th e  th re e  

r e s p o n d e n ts .1 T h e  c la im  u n d e r  s 7 5 A D  

w a s  d is m is s e d  b e c a u s e  o f  th e  d e fe n c e  

p ro v id e d  fo r  in  s 7 5 A K ( l ) ( c )  ( th e  so -  

c a l le d  ‘s ta te  o f  th e  a rt ' d e fe n c e ) .

O n  a p p e a l to  th e  F u ll  F e d e ra l C o u rt  

(L e e , L in d g re n  a n d  K ie fe l J J )  it w a s 

h e ld , b y  d if fe re n tly  c o n s t i tu te d  

m a jo r i t ie s ,  th a t th e  a p p e a l b y  th e  

c o u n c il  s h o u ld  b e  u p h e ld  o n  th e  

g r o u n d s  th a t  it o w e d  n o  re le v a n t  d u ty  

o f  c a re  to  th e  o y s te r  c o n s u m e r s  a n d  th e  

a p p e a ls  b y  th e  S ta te  o f  N S W  a n d  th e  

B a rc la y s  c o m p a n ie s  s h o u ld  b e  

d is m is s e d . T h e  F u ll  C o u rt  u p h e ld  th e  

lia b ility  o f  o n e  o f  th e  B a rc la y  

c o m p a n ie s  u n d e r  s s 7 4 B  a n d  7 4 D  o f  

th e  T P A  4

O n  a p p e a l  to  th e  H ig h  C o u r t ,  th e  

a p p lic a n t  s o u g h t  to  re s to re  th e  in it ia l  

f in d in g s  o f  n e g lig e n c e  a g a in s t  th e  

C o u n c il  a n d  th e  c o m p a n ie s  a n d  th e  

S ta te  o f  N S W  s o u g h t  to  h a v e  th e  

n e g lig e n c e  f in d in g s  a g a in s t  it 

o v e r tu r n e d .

In  th e  H ig h  C o u r t ,  a ll s e v e n  ju d g e s  

sat a n d  d e liv e re d  s ix  se p a ra te  ju d g m e n ts .

A ll w e re  o f  th e  v ie w  th a t th e re  w a s n o  

l ia b ility  o n  th e  p a rt o f  th e  S ta te  o f  N S W  

o r  th e  c o u n c il .  N e ith e r  w e re  h e ld  to  b e  

u n d e r  a re le v a n t  d u ty  o f  c a re  in  th e  

c ir c u m s ta n c e s  o f  th e  ca se . All 

m e m b e r s  o f  th e  C o u r t  s im ila r ly  re je c te d  

th e  a p p e a l b y  th e  re p re se n ta tiv e  

a p p lic a n t . H o w e v e r, th e  C o u rt  w a s  

d iv id e d  o n  th e  is su e  o f  w h e th e r  th e  

B a rc la y  c o m p a n ie s  w e re  lia b le  in  

n e g lig e n c e , f in d in g  b y  a 4 :3  m a jo r ity  

th a t  th e y  w e re  n o t . H o w e v e r, th e  

l ia b ili ty  o f  o n e  o f  th e  c o m p a n ie s  u n d e r  

s s 7 4 B  a n d  7 4 D  o f  th e  T P A  w a s n o t  

c h a lle n g e d  o n  a p p e a l .3

Chemicals and contam ination
In  McMullin v IC1 Australia Operation 
Pty Ltd, p r o c e e d in g s  w e re  c o m m e n c e d  

in  M a y  1 9 9 5  in  th e  F e d e ra l C o u rt  

u n d e r  P art IVA o f  th e  Federal Court Act 
( th e  A c t)  o n  b e h a lf  o f  o w n e rs  o f  c a tt le  

c o n ta m in a te d  b y  a c h e m ic a l  

( c h lo r f lu a z u r o n  o r  C F Z , o th e rw is e  

re fe rre d  to  a s  ‘H e lix ’) . A s W ilc o x  J  

o b s e r v e d : T h i s  is a ca se  a b o u t  c a t tle , 

c o t t o n  a n d  c h e m ic a ls . ’4

T h e r e  w e re , at th e  t im e  o f  tria l, 

a p p r o x im a te ly  4 7 0  g ro u p  m e m b e rs .

T h e  r e s p o n d e n ts  w e re  th re e  1CI 

c o m p a n ie s  w ith  th e  fo llo w in g  

a d d itio n a l r e s p o n d e n ts  jo in e d  la te r : th e  

C o m m o n w e a lth  o f  A u s tra lia , th e  

N a t io n a l R e g is tra t io n  A u th o r ity  fo r 

A g r ic u ltu re  a n d  V e te r in a ry  C h e m ic a ls  

( ‘N R A ’) , th e  S ta te  o f  N S W  a n d  th e  S ta te  

o f  Q u e e n s la n d . P r io r  to  tr ia l, th e  

p r o c e e d in g s  a g a in st  th e  N R A  a n d  th e  

C o m m o n w e a lth  w e re  s t r u c k  o u t. 

A d d itio n a l c r o s s -r e s p o n d e n ts  w e re  

jo in e d  a n d , b y  th e  e n d  o f  1 9 9 6 ,  th e re  

w e re  2 0  p a r t ie s  to  th e  a c t io n . A t th e  

in it ia l  h e a r in g , th e  c o u r t  d e te r m in e d  

th e  a p p l ic a n t ’s p r im a r y  c la im s  o n  

lia b ili ty  a g a in s t  th e  r e s p o n d e n ts , w ith  

d e fe r ra l  o f  th e  c r o s s -c la im s  an d  

q u a n t i f ic a t io n  o f  d a m a g e s .

T h e  a p p l ic a n t ’s c la im  a g a in s t  IC I w a s 

b a s e d  u p o n  tw o  c a u s e s  o f  a c t io n , 

n e g lig e n c e  a n d  b r e a c h  o f  s 5 2  o f  th e  

T P A . T h e  c la im  a g a in s t  th e  S ta te  o f  

N S W  a lle g e d  n e g lig e n c e  a n d  b r e a c h  o f  

s 4 2  o f  th e  Fair Trading Act (N S W ), an d  

th e  c a s e  a g a in s t  th e  S ta te  o f  

Q u e e n s la n d  w a s b a s e d  o n  n e g lig e n c e .

W i lc o x  J  fo u n d  IC I lia b le  in  

n e g lig e n c e . T h e  c la im s  a g a in s t  N S W  

a n d  Q u e e n s la n d  w e re  d is m iss e d .
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FOCUS ON TOXIC TORTS

The proceedings 
were brought as 

public interest
proceedings 

and not for 
pecuniary 

gain.
The chemical contamination giving 

rise to the losses suffered arose out of 
the spraying of cotton with insecticides. 
After the harvesting of cotton, the 
remaining parts of the plant were used 
for stock feed, and this was said to be 
the primary cause of contamination of 
the cattle.

The claimants included farmers 
whose cattle had been contaminated; 
farmers and others such as abattoir 
operators who had purchased 
contaminated cattle; meat processors 
and exporters who owned meat that 
was found to be contaminated; feed lot 
operators with contaminated cattle in 
their possession; owners of cattle 
placed in detention because of possible 
contamination; and commercial entities 
which lost business as a result of the 
chemical contamination.

Wilcox J found that ICI was in 
breach of its duty of care by marketing 
Helix without having first undertaken 
either the research and testing 
necessary to determine and quantify its 
potential deleterious characteristics, or 
such precautions as were necessary to 
prevent those characteristics causing 
damage. His Honour rejected ICI's 
contention that those who fed ‘cotton 
trash’ to cattle were the authors of 
their own misfortune and ought to 
have first tested it.

The applicant’s claim for exemplary 
damages was rejected, notwithstanding 
the finding of ‘gross’ negligence by ICI. 
The claim under s52 of the TPA was 
reserved for future determination. As 
per the claim in negligence, the claim 
under the Fair Trading Act against the 
State of NSW also failed.

Although succeeding in negligence 
against ICI, the favourable finding was 
limited to four categories of claimants:
• owners of cattle contaminated by 

CFZ during their period of 
ownership;

• those who unknowingly purchased 
already contaminated cattle;

• those who owned meat found to be 
contaminated; and

• those in possession of contaminated 
cattle who incurred expense in 
holding them in detention.

In respect of other claimants, Wilcox J 
held that there was insufficient 
proximity between ICI and such 
claimants to give rise to a duty of care.

Although finding that regulatory 
bodies had acted negligently in relation 
to the registration of the chemical in 
question, such decisions were said to 
be policy decisions not giving rise to 
any civil legal liability. The claim that 
the state governments were vicariously 
liable for the negligence of officers 
involved in recommending feeding 
cotton gin trash to cattle was rejected.

Following the liability findings, the 
cross-claims were eventually settled 
and a further hearing was held in 
respect of seven selected cases in order 
to resolve further issues, including the 
quantum of damages.5

An application by the applicants to 
re-open the categories of persons to 
whom the respondents owed a 
common law duty of care (following 
the decision of the High Court in Perre 
v Apand Pty Ltd6) was refused.7

Following the determination of 
liability, substantial numbers of 
individual claims were resolved, either 
by judgment by Wilcox J8 or a judicial 
registrar, or by way of settlement.

In the course of the proceedings, 
Wilcox J dealt with an application by 
the respondents to ‘close the class’ so as 
to limit the number of group members 
who could proceed with individual 
claims. His Honour held that 
s33Z (l)(g) of the Act did not empower 
the court to make a procedural order 
limiting future claims, but that an order 
fixing a date by which claimants must 
come forward and identify themselves 
was within the power conferred by 
s33Z F(l). Such an order was 
considered appropriate, after suitable

notice, as without one the proceedings 
would never be finalised.g

Environmental tobacco smoke
In Cameron v Qantas, class action 
proceedings were brought in the 
Federal Court under Part 1VA of the 
Act by Mrs Cameron on her own 
behalf, and on behalf of other group 
members, alleging that Qantas had 
engaged in unconscionable or 
misleading conduct, or was negligent, 
in exposing ‘non-smoking’ airline 
passengers to cigarette smoke on 
flights. This was said to have caused or 
exacerbated health problems.

The appellant and each of the group 
members was successful at trial before 
Beaumont J and each was awarded 
(modest) damages. The proceedings 
were brought as public interest 
proceedings and not for pecuniary 
gain. Apart from compensatory 
damages, the applicant sought orders, 
inter alia, restraining Qantas from 
permitting smoke on international 
airline flights and requiring Qantas to 
disclose information, including the fact 
that environmental tobacco smoke may 
be dangerous to health. Beaumont J, 
although awarding damages, under 
s82 of the Trade Practices Act or at 
common law, refused to make the 
declarations, injunctions and other 
orders sought.10 In determining the 
issue of costs, Beaumont J accepted 
that the proceedings were conducted 
as a test case."

On appeal to the Full Federal Court, 
it was held by majority (Lindgren &  
Lehane JJ, Davies J dissenting) that the 
appeal should be allowed on the 
grounds, inter alia, that the evidence at 
trial provided no basis for inferring that 
had an appropriate warning been 
given, the group members would have 
acted differently. Thus, there was held 
to be insufficient evidence of a causal 
link between the failure to warn and 
the loss or damage suffered (decision 
17 May 1996, unreported).

The respondent to the appeal 
contended that this had not been an 
issue before the trial judge, was not 
raised in the notice of appeal and was 
not an issue before the Full Court on 
the hearing of the appeal. Accordingly, 
there was a further application to the
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F u ll C o u rt  to  se t  a s id e  its  ju d g m e n t . 

T h a t  a p p lic a t io n  w a s  d is m is s e d .12 

N o tw ith s ta n d in g  th e  s u c c e s s  o f  th e  

a p p e a l b y  Q a n ta s , o n e  g ro u p  m e m b e r  

re m a in e d  s u c c e s s fu l in  re s p e c t  o f  th e  

c la im  u n d e r  s 5 2  o f  th e  Trade Practices 
Act. O n  th e  q u e s t io n  o f  c o s ts ,  th e  

p u b lic  in te re s t  n a tu re  o f  th e  

p ro c e e d in g s  w a s  c o n s id e r e d  r e le v a n t .13

CASES THAT HAVE NOT  
PROCEEDED TO TRIAL BECAUSE 
OF A FAILURE TO SATISFY 
CLASS ACTION STATUTORY 
REQUIREMENTS

Pollution and toxic chemicals
In  Cook v Pasminco, th e  a p p lic a n ts  

b r o u g h t  c la s s  a c t io n  p r o c e e d in g s  in  th e  

F e d e ra l C o u rt  u n d e r  P a rt 1VA a g a in s t  

th e  o w n e r  o f  s m e lte r s  a t C o c k le  C r e e k  

in  N S W  an d  P o rt P ir ie  in  S o u th  

A u s tra lia , c la im in g , inter alia, d a m a g e s  

fo r  in ju r y  to  th e ir  h e a lth  a lle g e d  to  

h a v e  b e e n  ca u se d  b y  n o x io u s  

e m is s io n s . In  a d d it io n , th e re  w a s  a 

c la im  fo r  d a m a g e  to  rea l e s ta te . T h e  

c a u s e s  o f  a c t io n  re lie d  u p o n  w e re  

n e g lig e n c e , n u is a n c e , a n d  u n d e r  

s s 7 5 A D  a n d  7 5 A G  o f  th e  Trade 
Practices Act.

L in d g re n  J  d is m is s e d  th e  a p p lic a t io n  

a s  in c o m p e te n t , as it w a s b e y o n d  th e  

ju r is d ic t io n  o f  th e  F e d e ra l C o u r t  u n d e r  

P art IVA. H is H o n o u r  h e ld  th a t th e  

fe d e ra l e le m e n t  o f  th e  c la im  s o u g h t  to  

b e  re lie d  u p o n  ( u n d e r  th e  T P A ) w a s 

‘n o t  g e n u in e ’, w as ‘u n t e n a b le ’ o r  

d e s ig n e d  to  ‘f a b r ic a te ’ a  b a s is  fo r  th e  

C o u r t ’s ju r i s d ic t io n .14 T h e  a p p lic a n t  

h a d  p le a d e d  a c la im  a lle g in g , fo r  th e  

p u r p o s e s  o f  th e  T P A , th a t th e  n o x io u s  

e m is s io n s  w e re  ‘g o o d s ’ m a n u fa c tu r e d  

b y  P a s m in c o  a n d  s u p p lie d  in  tra d e  o r  

c o m m e r c e  in  c ir c u m s ta n c e s  w h e r e  th e  

‘d e fe c ts ’ in  th e  e m is s io n s  w e re  sa id  to  

h a v e  c a u se d  in ju r y  to  th e  a p p lic a n t  a n d  

g ro u p  m e m b e rs .

L in d g re n  J  m a d e  a n  o r d e r  fo r 

in d e m n ity  c o s ts  a g a in s t  th e  a p p l ic a n ts ’ 

s o l ic i to r s  o n  th e  b a s is  th a t th e y  h a d  

g iv e n  n o  c o n s id e r a t io n , o r  n o  p r o p e r  

c o n s id e r a t io n , to  th e  q u e s t io n  o f  

w h e th e r  th e  fed era l c la im  h a d  a n y  

p r o s p e c t  o f  s u c c e s s .15

In  lig h t o f  th e  H ig h  C o u r t  d e c is io n  in  

Wakim,16 s u b s e c t io n  4 ( 1 )  o f  th e  

Jurisdiction of Courts (Cross Vesting) Act

1 9 8 7  o f  th e  S ta te s , in c lu d in g  N S W  

a n d  S o u th  A u s tra lia , is  in v a lid , th u s  

d e p r iv in g  th e  F e d e ra l C o u rt  o f  c r o s s -  

v e s te d  ju r is d ic t io n  in  re s p e c t  o f  ‘s ta te  

m a tte r s ’ s u c h  a s  c o m m o n  law  c la im s  in  

n e g lig e n c e  a n d  n u is a n c e . S u c h  c la im s  

c o u ld  o f  c o u r s e  h a v e  b e e n  p u rs u e d  

w ith in  th e  ‘a c c r u e d  ju r i s d ic t io n ’ o f  th e  

F e d e r a l  C o u r t  if  th e y  w e re  p a rt  o f  a 

‘s in g le  ju d ic ia l  c o n tr o v e r s y ’ v is -a -v is  

fe d e ra l c la im s  w ith in  th e  ju r is d ic t io n  

o f  th e  F e d e ra l C o u r t . H o w e v e r , in  th e  

p r e s e n t  c a s e , th e  p le a d e d  fe d e ra l 

c a u s e s  o f  a c t io n  w e re  h e ld  in  e ffe c t  

to  b e  s p u r io u s .

E v e n  if  th e  c r o s s -v e s t in g  le g is la t io n  

h a d  n o t b e e n  d e c la r e d  in v a lid , a 

r e p r e s e n ta t iv e  p r o c e e d in g  c o u ld  

n o t  h a v e  b e e n  c o m m e n c e d  in  th e  

F e d e r a l  C o u r t  in  r e s p e c t  o f  c la im s  

w h e r e  th e  c o u r t ’s ju r i s d ic t io n  w a s 

d e r iv e d  s o le ly  b y  v ir tu e  o f  th e  

Jurisdiction o f Courts (Cross Vesting)
Act 1 9 8 7  o r  a c o r r e s p o n d in g  la w  

o f  a  s ta te  o r  te r r ito r y .17

H a v in g  b e e n  d is m is s e d  

u n c e r e m o n io u s ly  fro m  th e  F e d e ra l 

C o u r t ,  a fu r th e r  a t te m p t  w a s m a d e  to  

l it ig a te  a c la s s  a c t io n  in  th e  S u p r e m e  

C o u r t  o f  V ic to r ia . F o u r  p la in t iffs  

c o m m e n c e d  p r o c e e d in g s  a s  a g ro u p  

p r o c e e d in g  u n d e r  R u le  1 8 A  o f  th e  

Supreme Court (General Civil Procedure) 
Rules o f  th e  V ic to r ia n  S u p r e m e  C o u r t . 

T h e  p r o c e e d in g s  w e re  c h a lle n g e d  b y  

th e  d e fe n d a n t  o n  g r o u n d s  in c lu d in g : 

(a )  th e  a lle g e d  in v a lid ity  o f  O r d e r  1 8 A ; 

a n d  ( b )  th e  im p e r m is s ib le  e x t r a ­

te r r i to r ia l  e f fe c t. F iv e  m e m b e r s  o f  th e  

C o u r t  o f  A p p e a l u p h e ld  (b y  m a jo r i ty )  

th e  v a lid ity  o f  O r d e r  1 8 A .18 In  a n y  

e v e n t , le g is la t io n  w a s  in t r o d u c e d  to  

re s o lv e  a n y  d o u b t  a s  to  th e  v a lid ity  

o f  th e  r u le  a n d  to  p ro v id e  a s ta tu to r y  

b a s is  fo r  g ro u p  p r o c e e d in g s  in  

V ic t o r ia .19

H e d ig a n  J  re s o lv e d  in it ia l ly  th a t  it 

w a s  n o t  n e c e s s a r y  fo r  h im  to  re a c h  a n y  

fin a l o p in io n  c o n c e r n in g  th e  c la im e d  

e x t r a - te r r i to r ia l  in c o m p e te n c e  o f  th e  

le g is la t io n , g iv e n  h is  c o n c lu s io n  th a t 

th e  p r o c e e d in g s  w e re  d e fe c t iv e  b y  

v ir tu e  o f  th e  a t te m p t  to  c o m b in e  tw o  

s e p a ra te  g ro u p  p ro c e e d in g s  in  o n e  a n d  

th e  d if f ic u ltie s  w ith  th e  re q u ir e m e n t  as 

to  c o m m o n  m a tte r s , e tc . Q u e s t io n s  

a lso  aro se  as to  th e  a p p ro p ria te  jo in d e r  

o f  o n e  o r  m o r e  o f  th e  P a s m in c o
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FOCUS ON TOXIC TORTS

Several cases have failed 
to proceed to trial not because of

a lack of merit, but because of 
a failure to satisfy class action 

procedural requirements.

d e fe n d a n ts , g iv e n  th e  c o n t e n t io n  th a t  

th e  fir s t  d e fe n d a n t  d id  n o t  o w n  o r  

o c c u p y  th e  re le v a n t  la n d s  a n d  d id  n o t  

o w n  o r  o p e r a te  th e  re le v a n t  le a d  

s m e lte r s .  T h e  s e c o n d  a n d  th ird  

d e fe n d a n ts  w e re  w h o lly -o w n e d  

s u b s id ia r ie s  o f  th e  first d e fe n d a n t. T h e  

d e fe n d a n ts  a ls o  c o n te n d e d  th a t  th e  

p r o c e e d in g s  d id  n o t  c o m p ly  w ith  th e  

r e q u ir e m e n t  th a t  e a c h  p la in t if f  m u st  

h a v e  a c la im  a g a in s t  e a c h  d e fe n d a n t .20

In  th e  p r o c e e d in g s  c o m m e n c e d , th e  

s ta te m e n t  o f  c la im  id e n tif ie d  tw o  

s e p a r a te  g ro u p s  o f  p la in t iffs  a n d  tw o  

s e p a r a te  g ro u p s  o f  d e fe n d a n ts . A fte r  

c o n s id e r in g  o th e r  c h a lle n g e s  to  th e  

p r o c e e d in g s , H e d ig a n  J  c o n c lu d e d  th a t 

th e  p r o c e e d in g  s h o u ld  n o t  b e  

p e r m it te d  to  p r o c e e d  in  its  p re se n t 

fo rm . T h e  p r o c e e d in g  w a s  d is m is s e d  

b u t  th e  p la in t iffs  w e re  g iv e n  lea v e  to  

b r in g  fresh  p r o c e e d in g s  b y  se p a ra te  

a c t io n s .21 S u b s e q u e n t ly , in  v ie w  o f  

s o lv e n c y  p r o b le m s , th e  P a s m in c o  

c o m p a n ie s  e n te r e d  in to  v o lu n ta ry  

a d m in is t r a t io n  o n  1 9  S e p te m b e r  2 0 0 1  

a n d  s u b s e q u e n t ly  e x e c u te d  d e e d s  o f  

c o m p a n y  a r r a n g e m e n t  o n  4  O c t o b e r  

2 0 0 1 .  C la im a n ts  w e re  re q u ire d  to  

lo d g e  c la im s  w ith  th e  a d m in is tra to r .

N o  p r o v is io n  w a s m a d e  fo r  leg a l c o s ts .  

A p p a re n tly , o n ly  a  few  c la im a n ts  

s u b m it te d  c la im s .

Tobacco
In  Nixon v Phillip Morris, c la s s  a c t io n  

p r o c e e d in g s  w e re  c o m m e n c e d  in  th e  

F e d e r a l  C o u r t , u n d e r  P art IVA o f  th e  

A c t , a lle g in g  c o n tr a v e n tio n  o f  s 5 2  o f  

th e  T P A  a n d  n e g lig e n c e  in  c o n n e c t io n  

w ith  th e  p r o m o t io n  a n d  sa le  o f  

c ig a r e t te s . T h e r e  w e re  s ix  n a m e d  

a p p lic a n ts  a n d  th re e  se ts  o f  to b a c c o  

c o m p a n y  r e s p o n d e n ts  in  p r o c e e d in g s  

b r o u g h t  o n  b e h a lf  o f  all p e r s o n s  w h o , 

b e tw e e n  c e r ta in  d a te s , c o n tr a c te d  o n e

o r  m o r e  ty p e  o f  c a n c e r , e m p h y s e m a , 

v a s c u la r  d is e a se  o r  o th e r  s p e c if ic  

to b a c c o -r e la te d  i l ln e s s e s , a s  a 

c o n s e q u e n c e  o f  s m o k in g  w ith in  

A u s tra lia  b e tw e e n  c e r ta in  d a te s , a n d  

w h e r e  s u c h  p e r s o n s  h a d  b e g u n  o r  

c o n t in u e d  s m o k in g  b e c a u s e  o f  th e  

c o n d u c t  o f  c e r ta in  r e s p o n d e n ts . T h e  

p r o c e e d in g s  s o u g h t  d a m a g e s , b o th  

u n d e r  th e  T PA  a n d  a t c o m m o n  law  an d  

e x e m p la r y  d a m a g e s .

O n  a s tr ik e -o u t  m o t io n  b y  th e  

r e s p o n d e n ts , W ilc o x  J  h e ld  th a t a ca se  

fo r  s u m m a r y  d is m iss a l o f  th e  

p r o c e e d in g s  h a d  n o t  b e e n  m a d e  o u t. 

F lo w e v e r, th e  a p p lic a n ts ’ p le a d in g s  

w e re  s t r u c k  o u t w ith  lea v e  to  file  a 

fu r th e r  a m e n d e d  a p p lic a t io n  a n d  to  

p re p a re  a fu r th e r  a m e n d e d  S ta te m e n t  

o f  C d aim .22

O n  a p p e a l, th e  F u ll  C o u rt  

d e te r m in e d , b y  m a jo r ity , th a t it w as 

in a p p ro p r ia te  fo r  th e  c la im s  to  b e  

p u rs u e d  b y  m e a n s  o f  a  re p re s e n ta t iv e  

p r o c e e d in g , a n d  th a t th e  p ro c e e d in g s  

w e re  n o  lo n g e r  to  c o n t in u e  u n d e r  P art 

IVA o f  th e  A c t. E a c h  o f  th e  a p p lic a n ts , 

w h o  w e re  p a r t ie s  to  th e  re p re se n ta t iv e  

p r o c e e d in g , w a s p e r m it te d  to  p ro c e e d  

w ith  th e ir  in d iv id u a l c la im .

S a c k v ille  J  (w ith  w h o m  S p e n d e r  &  

H ill J J  a g re e d )  h e ld  th a t  s 3 3 C ( l ) ( a )  o f  

th e  A c t w a s n o t  sa t is f ie d  if  s o m e  

a p p lic a n ts  a n d  g ro u p  m e m b e r s  h av e  

c la im s  a g a in s t  o n e  r e s p o n d e n t  o r  g ro u p  

o f  r e s p o n d e n ts , w h ile  o th e r  a p p lic a n ts  

a n d  g ro u p  m e m b e r s  h a v e  c la im s  

a g a in s t  a n o th e r  r e s p o n d e n t  o r  g ro u p  of 

re s p o n d e n ts . A c c o r d in g  to  h is  H o n o u r : 

’A s th e  p a r t ie s  a c c e p te d , s 3 3 C ( l ) ( a )  

r e q u ir e s  e v e ry  a p p lic a n t  an d  

re p re s e n ta t iv e  p a rty  to  h av e  a c la im  

a g a in s t  th e  o n e  re s p o n d e n t  or, il th e re  

is m o re  th a n  o n e , a g a in s t  all 

r e s p o n d e n ts .’23

A s S a c k v ille  J  n o te d , th e  S ta te m e n t  o f

C la im  d id  n o t  p le a d  a  ‘c a s e  o f  c o l le c t iv e  

c o n d u c t  o n  th e  p art o f  all th re e  

r e s p o n d e n ts ’.24 A s M e r k e l J  la te r  n o te d  

in  Bray:
T h e  a b s e n c e  o f  c la im s  th a t  th e  

th re e  r e s p o n d e n ts  in  Phillip Morris 
e n g a g e d  in  th e  m is le a d in g  a n d  

d e c e p t iv e  c o n d u c t  a lle g e d  a g a in s t  

th e m  c o lle c t iv e ly  o r  in  c o n c e r t  w a s  

fo u n d  b y  th e ir  H o n o u r s  to  b e  a  

fu n d a m e n ta l flaw  in  th e  

r e p r e s e n ta t iv e  c la im s  o f  th e  

a p p lic a n ts  a n d  th e  g ro u p  m e m b e r s . ’25 

M e m b e r s  o f  th e  F u ll C o u r t  w e re , 

p e r h a p s  u n d e r s ta n d a b ly , c o n c e r n e d  at 

th e  w id e  a m b it  o f  th e  p r o c e e d in g s  a n d  

th e  b r o a d  a lle g a t io n s  in  r e s p e c t  o f  th e  

c o n d u c t  o f  th e  s ix  re s p o n d e n t  to b a c c o  

c o m p a n ie s  o v e r  a p e r io d  o f  fo u r 

d e c a d e s . T h e  F u ll C o u r t  w a s , h o w e v e r , 

d iv id e d  o v e r  th e  q u e s t io n  o f  w h e th e r  

th e  a p p lic a n ts  s h o u ld  h a v e  leav e  to  re ­

p le a d  th e ir  c a se . D e s p ite  v a r io u s  

c o n c e r n s ,  S a c k v ille  J  c o n c lu d e d , o n  

b a la n c e , th a t th e y  sh o u ld  h a v e  le a v e  to  

re -p le a d . T h e  m a jo r ity  ( S p e n d e r  &r 

H ill J J )  c o n c lu d e d  th a t th e  m a tte r  

s h o u ld  n o t  b e  a llo w e d  to  p ro c e e d  a s  a 

c la s s  a c t io n . T h u s , n o tw ith s ta n d in g  th e  

2 :2  s p lit  b e tw e e n  th e  to ta l o f  fo u r  

ju d g e s  w h o  h a d  c o n s id e r e d  th is  is su e , 

a t firs t in s ta n c e  an d  o n  a p p e a l, th e  

H ig h  C o u rt  re fu se d  th e  a p p lic a t io n  fo r 

sp e c ia l  leav e  to  a p p e a l.

Pesticide contam ination of cattle
In  Symington, c la s s  a c t io n  p r o c e e d in g s  

w e re  c o m m e n c e d  in  th e  F e d e ra l C o u r t  

o n  b e h a lf  o f  g ra z ie rs  a lle g in g  th a t  c a t t le  

o w n e d  b y  th e m  h a d  in g e s te d  o r  

a b s o r b e d  a p e s t ic id e  (e n d o s u lfa n )  

s p r a y e d  fro m  a ir p la n e s  o n  a d jo in in g  o r  

n e a r b y  c o t t o n  fie ld s . T h is  w a s a lle g e d  

to  h a v e  d r ifte d  o n  to  th e ir  p r o p e r t ie s  

a n d  c o n ta m in a te d  v e g e ta t io n  a n d  

w a te r  in g e s te d  b y  th e  c a t tle . F o l lo w in g  

th e  d e te c t io n  o f  e n d o s u lfa n  re s id u e s  in  

b e e f  a n d  in b e e f  c a t t le ,  th e  a p p lic a n t  

a n d  g ro u p  m e m b e r s  su ffe re d  e c o n o m ic  

lo s s . V a r io u s  c h e m ic a l  c o m p a n ie s  

w e re  jo in e d  a s  r e s p o n d e n ts . T h e  

a p p l ic a n ts  c o n te n d e d  th a t th e ir  

in d iv id u a l c la im  a ro se  o u t o f  th e  

p r o d u c ts  s u p p lie d  to  th e ir  n e ig h b o u r s  

b y  th e  first r e s p o n d e n t  a n d  c o n c e d e d  

th a t  th e y  h a d  n o  in d iv id u a l c la im  

a g a in s t  th e  o th e r  five r e s p o n d e n ts . 

A c c o rd in g ly , W i lc o x  J  d e te r m in e d  th a t »
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they had no standing to sue the other 
respondents and ordered that the claims 
against them be dismissed.26

CASES THAT HAVE SETTLED
Numerous other cases arising out of 
exposure to various toxic or 
contaminated substances have settled. 
These include various proceedings 
brought on behalf of classes of persons 
who experienced food poisoning from 
contaminated food stuffs27 and illness 
from contaminated water used in cooling 
towers in a commercial building.28

Other ‘mass tort’ cases that have 
resulted in settlements in recent years 
include the claims of persons who 
acquired HIV through contaminated 
blood, and economic loss claims by 
businesses as a result of contaminated 
water alerts in Sydney in late 1998.

CASES THAT HAVE PROCEEDED 
TO TRIAL AND FAILED

Herbicide spraying and dam age  
to  crops
In Schneider, numerous proceedings 
were commenced following damage to 
wheat crops in north western NSW, 
allegedly as a result of spraying with a 
chemical herbicide (Puma S). One of 
the proceedings commenced was a class 
action against the manufacturer of the 
herbicide on behalf of all affected 
farmers (all wheat growers in the 
affected region who claimed loss) and 
the distributor from whom the applicant 
had purchased the herbicide.

The causes of action relied upon 
included alleged contraventions of the 
TPA, negligence, breach of contract and 
implied conditions and warranties. The 
proceedings that had not settled were 
heard together by consent, although they 
were not consolidated.

Although the evidence at trial 
established that the wheat crops had 
suffered damage, there was considerable 
dispute as to the role, if any, played by 
the chemical in question.

The trial judge, Matthews J , did not 
accept that the spraying with the 
chemical was, in a legal sense, a cause of 
the damage to the represented growers’ 
crops. Thus, the claims against both the 
manufacturers and the distributors of the 
chemicals failed.29

An appeal to the Full Federal Court 
was dismissed.30

CONCLUSION
The introduction of a class action regime 
in the Federal Court, and in the 
Victorian Supreme Court, has clearly 
facilitated the pursuit of significant 
claims, many of which would not have 
been undertaken otherwise.

However, there have been relatively 
few toxic tort class actions in Australia to 
date. A number of cases that have 
succeeded at trial have been overturned 
on appeal. Other matters have not 
proceeded to trial because of the 
inability to satisfy the class action 
statutory requirements, rather than 
because of lack of merit.

The class action remains a useful 
procedure for achieving access to justice 
and redress for victims of toxic torts. 
However, significant economic 
disincentives, and the lack of adequate 
rewards in successful cases, will continue 
to constrain its use. ■

Notes: 1 Ryan v Great Lakes Council
[1999] FCA 177. 2 Graham Barclay 
Oysters Pty Ltd v Ryan [2000] FCA 
1099. 3 Graham Barclay Oysters Pty 
Ltd v Ryan [2002] FICA 54 (5 December 
2002). 4 Judgment, 24 June 1997
[1997] 541 FCA; 72 FCR 1. 5 See Brian 
McMullan & Anor v ICI Australia 
Operations Pty Ltd & Ors [1997] 1298 
FCA (27 November 1997) 6 [1999] FICA 
36; 164 ALR 606. 7 See McMullen v ICI 
Australia Operations Pty Ltd [1999] FCA 
1814 (23 December 1999). 8 See, for 
example, Brian McMullan & Anor v ICI 
Australia Operations Pty Ltd & Ors
[1998] 1172 FCA (17 September 1998); 
Brian McMullan & Anor v ICI Australia 
Operations Pty Ltd &  Ors (No. 7) [1998] 
962 FCA (14 August 1998); Brian 
McMullan & Anor v ICI Australia 
Operations Pty Ltd &  Anor [1998] 1408 
FCA (2 November 1998), setting aside 
the determination of judicial registrar, 
Walker. 9 McMullan &  Anor v ICI 
Australia Operations Pty Ltd 156 ALR 
257 (12 June 1998). 10 Leonie 
Cameron v Qantas Airways Limited
(1995) ATPR 41-417; (1995) 55 FCR 147. 
11 Although judgment was for an 
amount of less than $100,000,
Beaumont J held that the costs
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recoverable by the successful applicant 
should not be reduced by one-third, 
pursuant to Order 62, Rule 36A(1) of 
the Federal Court Rules. However, in 
view of the mixed outcome of the 
proceedings, the respondent was 
ordered to pay 70% of the applicant's 
costs: Leonie Cameron v Qantas 
Airways Limited, Judgment 15 August
1995. At trial, five of the group 
members had succeeded in the 
misleading conduct claim and all had 
succeeded in the claims based on 
negligence. 12 Qantas Airways Ltd v 
Leonie Cameron [1996] 715 FCA 1 (14 
August 1996). 13 Qantas Airways Ltd v 
Leonie Cameron [1996] 765 FCA 1 (30 
August 1996). 14 Cook v Pasmlnco Ltd
[2000] FCA 677 (12 May 2000); (2000) 
99 FCR 548. 15 Cook v Pasminco (No. 
2) [2000] FCA 1819 (12 December 
2000). Stone J granted leave to appeal 
from the order for costs; Cook v 
Pasmlnco Limited [2001] FCA 1277 (7 
September 2001). 16 Pe Wakim; ex 
parte McNally (1999) 163 ALR 270, (27 
June 1999). 17 Section 33G of the Act. 
18 Shutt Flying Academy (Australia) Pty

Ltd v Mobil Oil Australia Ltd [2000] 
VSCA 103 (8 June 2000)a. 19 New Part 
4A Supreme Court Act 1986. 20 See 
Phillip Morris Australia Ltd v Nixon
[2000] FCA 229 (13 March 2000), 
discussed below. 21 Cook & Ors v 
Pasminco Ltd & Ors [2000] VSC 534 (15 
December 2000). 22 Nixon v Phillip 
Morris (Australia) Ltd [1999] FCA 1107 
(13 August 1999). 23 At para 126. This 
interpretation is open to question. See, 
for example, Bray v F Hoffmann La 
Roche [2002] FCA 1405 (15 November 
2000). 24 Sackville J at para 143; 
Spender J came to a similar conclusion, 
at paras 4-6. 25 Bray v F Hoffman-La 
Roche [2002] FCA 1405 (15 November 
2000) at para 49. 26 Leonard Thomas 
Symington & Anor v Hoechst Schering 
Agrevo Pty Ltd & Ors [1997] 969 FCA (4 
September 1997). 27 For example, in 
February 2003 class action proceedings 
were commenced in the Supreme 
Court of Victoria on behalf of victims of 
salmonella poisoning from 
contaminated food. A settlement 
agreement was reached in August 
2003, and group members were

compensated by February 2004. There 
have been a number of similar cases.
28 In May 2000, class action 
proceedings were commenced on 
behalf of persons who suffered illness 
and injury allegedly as a result of 
exposure to Legionella while attending 
the Melbourne Aquarium between 8-27 
April 2000. On 11 February 2004, the 
Victorian Supreme Court made orders 
approving of the settlement. Group 
members were compensated in June 
and July 2004. 29 Schneider v Floechst 
Schering Agrevo Pty Ltd [2000] FCA 154. 
30 Schneider v Floechst Schering Agrevo 
Pty Ltd [2002] FCA 102 (21 February 
2001), per Spender, Hill & Healy JJ.
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