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FOCUS ON CORPORATE GOVERNANCE

As scientific consensus on climate change continues 
to crystallise, market-led initiatives, the threat of 
lawsuits, more stringent regulation and rising 
shareholder pressure are converging to make 
climate change a core item on the emerging 
corporate governance agenda.

WHAT IS CLIMATE CHANGE?
C lim a te  is  th e  a v e ra g e  w e a th e r .' ‘C lim a te  c h a n g e ’ is  d e fin e d  as 

c h a n g e  in  th e  c l im a te , a t tr ib u te d  d ir e c tly  o r  in d ir e c t ly  to  

h u m a n  activ ity , th a t a lte r s  th e  c o m p o s i t io n  o f  th e  g lo b a l 

a tm o s p h e r e  a n d  is  in  a d d it io n  to  n a tu ra l c l im a te  v a r ia b ility  

o b s e r v e d  o v e r  c o m p a r a b le  t im e  p e r io d s .2

C lim a te  is  c r i t ic a l  to  h o w  th e  p la n e t  fu n c t io n s  -  it g o v e r n s  

th e  p ro d u c tiv ity  o f  fa rm s , fo re s ts  a n d  fis h e r ie s , th e  

g e o g r a p h ic a l d is tr ib u t io n  o f  d is e a s e , th e  a b ility  to  liv e  in  c i t ie s  

in  su m m e r, th e  d a m a g e  in f l ic te d  b y  s to r m s , f lo o d s  a n d  fires , 

p ro p e r ty  a n d  o th e r  lo s s e s  fro m  a r ise  in  sea  le v e ls , 

e x p e n d itu r e s  o n  e n g in e e r e d  e n v ir o n m e n ts  a n d  th e  

d is tr ib u t io n  a n d  a b u n d a n c e  o f  s p e c ie s .3

C lim a te  c h a n g e  is c a u s e d  b y  a c t iv ity  th a t d is r u p ts  th e  

b a la n c e  in  th e  b la n k e t  o f  g a s e s  th a t  m a k e  u p  th e  e a r th s  

a tm o s p h e r e  a n d  le a d s  to  a n  in c r e a s e d  tr a p p in g  o f  in fra re d  

ra d ia tio n  a n d  c o n s e q u e n t  w a r m in g  o f  th e  lo w e r  a tm o s p h e r e . 

T h e r e  is s u b s ta n tia l  c r e d ib le  e v id e n c e  o f  re c e n t  u n u s u a l 

c l im a te  c h a n g e  a n d  th a t  h u m a n  a c t iv ity  is th e  c a u s e  o f  th a t 

c h a n g e .4 T h e  d o m in a n t  h u m a n  a c t iv ity  th a t le a d s  to  c h a n g e  

in  th e  b a la n c e  is  th e  e m is s io n  o f  c a r b o n  d io x id e  fro m  fo ss il-  

fu e l c o m b u s t io n ; th e  p r o c e s s  th a t  s u p p lie s  n e a r ly  8 0 %  o f  th e  

w o r ld s  energy.

T h e  p ro b le m  o f  d is r u p t io n  o f  g lo b a l c l im a te  b y  h u m a n -  

p ro d u c e d  g r e e n h o u s e  g a se s  (G H G )  w ill l ik e ly  b e  c o m e  to  

b e  u n d e r s to o d  o v e r  th e  d e c a d e  o r  so , b y  th e  p u b lic  a n d  

p o lic y  m a k e r s  a l ik e , a s  th e  m o s t  d a n g e ro u s  a n d  in tr a c ta b le  

o f  a ll th e  e n v ir o n m e n ta l  p r o b le m s  c a u s e d  b y  h u m a n  

activ ity ... It is  th e  m o s t  d a n g e r o u s  b e c a u s e  c l im a te  is  th e  

“e n v e lo p e ” w ith in  w h ic h  a ll o th e r  e n v ir o n m e n ta l  p ro c e s s e s  

a n d  c o n d it io n s  o p e r a te . D is to r t io n s  o f  th is  e n v e lo p e  o f  th e  

m a g n itu d e  th a t a re  in  p r o s p e c t  a re  l ik e ly  to  s o  b a d ly  

d is ru p t  th e s e  c o n d it io n s  a n d  p r o c e s s e s  a s  to  im p a c t  

a d v e rse ly  e v e ry  d im e n s io n  o f  h u m a n  w e llb e in g  th a t is  tied  

to  e n v ir o n m e n t  -  w h ic h  is  m o s t  o f  t h e m .’5

WHAT IS CORPORATE SOCIAL RESPONSIBILITY?
C o r p o r a te  so c ia l  r e s p o n s ib i l i ty  in v o lv e s  a c o m m it m e n t  o n  th e  

p a rt o f  b u s in e s s  to  b e h a v e  e th ic a l ly  a n d  a c c o u n ta b ly , a n d  to  

p r o d u c e  a p o s it iv e  o u tc o m e  in  e c o n o m ic ,  s o c ia l  a n d  

e n v ir o n m e n ta l  a re a s  th a t g o e s  b e y o n d  w h a t is n e c e s s a r y  to  

m e re ly  c o m p ly  w ith  th e  law . A lth o u g h  th e re  a re  m a n y  

d e fin it io n s  o f  c o r p o r a te  s o c ia l  re s p o n s ib ility , a n  a lm o s t  

u n iv e rsa l fe a tu re  th e y  s h a re  is th a t  th e y  in c lu d e  re fe r e n c e  to  

p r o te c t in g  th e  e n v ir o n m e n t  an d / o r to  s u s ta in a b le  

d e v e lo p m e n t.

WHAT IS GREENWASHING?
G r e e n w a s h in g  is ‘d is in fo r m a tio n  

d is s e m in a te d  b y  a n  o r g a n is a t io n  so  a s  to  

p re s e n t  a n  e n v ir o n m e n ta lly  r e s p o n s ib le  

p u b lic  im a g e ’.6

CLIMATE CHANGE AND CORPORATE 
RESPONSIBILITY
T h e  im p a c t  o f  c l im a te  c h a n g e  e x te n d s  w ell 

b e y o n d  c a r b o n - in te n s iv e  in d u s tr ie s .

C o m p a n ie s  in  f in a n c ia l  s e r v ic e s , p ro p erty / rea l 

e s ta te , b u ild in g  a n d  c o n s t r u c t io n , 

t r a n s p o r ta t io n , te le c o m m u n ic a t io n s , e le c t r o n ic s , fo o d , 

a g r ic u ltu r e , p ro fe s s io n a l s e r v ic e s , in s u r a n c e  a n d  to u r is m  are  

a lso  a ffe c te d .

In cre a s in g ly , c o m p a n ie s  a re  b e c o m in g  a w a re  o f  th e  b u s in e s s  

r is k s  a n d  o p p o r tu n it ie s  p r e s e n te d  b y  c lim a te  c h a n g e . M a jo r  

la w  firm s , in c lu d in g  s o m e  in  A u s tra lia , h a v e  se t  u p  c l im a te  

c h a n g e  d e p a r tm e n ts . In s u r e rs  h a v e  in tr o d u c e d  a n  

e n v ir o n m e n ta l  c o m p o n e n t  to  th e ir  r is k  a s s e s s m e n t  a n d  

a c k n o w le d g e  th e  p o te n tia l  im p a c t  o f  c l im a te  c h a n g e -r e la te d  

n a tu ra l d is a s te rs . P o llu t io n  a n d  o th e r  fo rm s  o f  e n v ir o n m e n ta l  

d e s t r u c t io n  are  a lre a d y  e x c lu d e d  fro m  s o m e  ty p e s  o f  p o lic ie s . 

M a jo r  in v e s to rs  a n d  f in a n c ie r s  h av e  s im ila r ly  b e g u n  to  

in c lu d e  th e  e n v ir o n m e n t  a n d  c l im a te  c h a n g e  in  th e ir  r is k -  

a s s e s s m e n t  p ro c e s s e s  a n d  are  b e g in n in g  to  d if fe re n tia te  

c o m p a n ie s  a c c o r d in g  to  w h e th e r  th e y  m a n a g e  th e  r is k s  

p re s e n te d  b y  c lim a te  c h a n g e .

Carbon Disclosure Project
A  n o ta b le  e x a m p le  is th e  C a r b o n  D is c lo s u r e  P r o je c t  ( C D P ) , a 

s e c re ta r ia t  fo r th e  w o r ld ’s la rg e st  in s t i tu t io n a l  in v e s to r  

c o l la b o r a t io n  o n  th e  b u s in e s s  im p lic a t io n s  o f  c l im a te  c h a n g e .

It re p r e s e n ts  1 4 3  in v e s to rs  w h o  c o n tr o l  o v e r  $ U S 2 0  tr i l l io n  in  

a ss e ts . T h r o u g h  th e  C D P, in s t i tu t io n a l  in v e s to rs  c o lle c t iv e ly  

s ig n  a s in g le  g lo b a l re q u e s t  fo r  d is c lo s u r e  o f  in fo r m a t io n  o n  

G H G  e m is s io n s . T h e  C D P  th e n  s e n d s  th e  re q u e s t  to  th e  

F T 5 0 0  la rg e st  c o m p a n ie s  in  th e  w o r ld . T h e  m o s t  re c e n t  

r e q u e s t  w a s  s e n t  in  F e b r u a r y  th is  y e a r  a n d  is  o n e  o f  th e  

la rg e st  in it ia t iv e s  o n  c o r p o r a te  re s p o n s ib i l i ty  e v e r  u n d e r ta k e n . 

S in c e  i ts  p r e v io u s  r e q u e s t  in  N o v e m b e r  2 0 0 3 ,  th e  n u m b e r  

o f  in v e s to r s  th a t  a re  r e p r e s e n te d  b y  th e  C D P  h a s  a lm o s t  

d o u b le d .

IN AUSTRALIA — CLIMATE ACTION NETWORK 
AUSTRALIA SERVE NOTICE CAMPAIGN
O n  3 0  J u ly  2 0 0 3  th e  e n v ir o n m e n ta l  o r g a n is a t io n  C lim a te  

A c t io n  N e tw o r k  A u s tra lia  (C A N A ), a n  a llia n c e  o f  

e n v ir o n m e n ta l ,  p u b lic  h e a lth , so c ia l  ju s t i c e  a n d  re s e a r c h  

o r g a n is a t io n s , la u n c h e d  th e  A u s tr a lia n  C lim a te  J u s t ic e  

P ro g ra m  ( th e  A C JP ) . C A N A  w a s fo rm e d  in  1 9 9 8  a s  th e  

A u s tr a lia n  b r a n c h  o f  th e  g lo b a l C lim a te  A c t io n  N e tw o r k , 

w h ic h  h a s  m e m b e r s  in o v e r  7 0  n a t io n s . T h e  A C JP  is  an  

in it ia t iv e  d ir e c te d  to  e x p lo r in g  leg a l a v e n u e s  fo r  m a k in g  th e  

p e r p e tr a to r s  o f  c lim a te  c h a n g e  a c c o u n ta b le  fo r  th e  d a m a g e  

th a t th e y  c a u se .

T h e  f irst a c t io n  o f  th e  A C JP  w a s a c a m p a ig n  in  w h ic h  

C A N A ’s la w y e r s7 se rv e d  n o t ic e  o n  m a jo r  g r e e n h o u s e  e m it te r s  »
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FOCUS ON CORPORATE GOVERNANCE

Establishing a duty of care 
may require a substantial 
revision of the ‘neighbour' 
principle to encompass a 

notion of global neighbourhood.

of their legal obligations to address the legal and regulatory 
risks of climate change. CANA notified the directors of 145 
ASX200 corporations identified as major emitters and 
facilitators of GHG emissions in Australia, plus significant 
resource companies that operate in Australia but are not 
listed on the ASX. CANA selected these companies because 
it believed that a significant portion of their capital was tied 
up in GHG-emitting activities. The companies notified 
included Caltex Australia, Qantas, Woodside Petroleum, AGL 
and Coal and Allied Industries.

The notice focused on two aspects of climate risk -  
litigation and regulatory. Litigation risk refers to the risk that 
GHG-emitters may be subject to ‘climate lawsuits’ -  actions 
to recover losses suffered as a result of damage from climate 
change. The notice warns that litigation risk is highest for 
those companies which, in the face of increased scientific 
certainty about causes and effects of climate change, choose 
to fund or engage in activities that undermine measures to 
address it.

Regulatory risk refers to financial costs presented by 
various regulatory schemes being introduced to address 
climate change. Such schemes typically attach a cost to GHG 
emissions. Payments include carbon taxes and emissions- 
trading schemes. Various schemes to regulate GHG 
emissions and achieve emissions’ targets are in place in 
Australia, and more are being developed.8 Increased energy 
costs are another key consideration.

In addition to litigation and regulatory risk, CANA’s notice 
referred to operational risk, the disruption of company 
operations; insurance risk, an increase in insurance 
premiums or the possibility of becoming uninsurable; 
shareholder risk through the rising number of shareholder 
actions on climate change; capital risk with the rise of socially 
responsible investing shifting capital into sustainable 
corporations and away from GHG-emitters; and competitive

risk if companies fail to seize upon the economic 
opportunities that arise from climate change.

EMERGENCE OF CLIMATE LAWSUITS
The CANA campaign marked a significant departure from a 
solely tort-based approach to climate change litigation in 
Australia. The potential for such litigation has often been 
viewed through the lens of the common law and through tort 
claims in negligence and nuisance (both private and public) 
in particular,0 as well as through challenges to administrative 
decision-making.

Perhaps surprisingly, in the US the first civil case that could 
arguably be called a climate lawsuit was filed in 200 0  by 
Western Fuels Association, a coal purchaser, against a 
coalition of environmental groups which had published a 
newspaper advertisement entitled ‘Global Warming -  How 
Will It End?’10 That defamation claim was dismissed.

It was not until July 2 0 0 4  that the first climate lawsuit was 
filed by environmentalists in the US District Court, New 
York. A coalition of eight states, the City of New York, and 
three NGOs who hold and manage land for conservation 
purposes," brought the claim against six energy-producing 
corporations which own 174 power stations between them 
and are allegedly collectively responsible for 652 million 
tonnes of carbon dioxide emissions annually (one and a half 
times the total annual emissions in California).12 The suit 
combines claims of public nuisance at federal common law 
with claims of public nuisance and private nuisance under 
the law of New York State, for damage suffered both inside 
and outside the state. Damages are not sought; rather, the 
plaintiffs seek the abatement of GHG emissions by the 
imposition of caps, reducing emissions annually.11

Other public lawsuits have been filed in the US, targeting 
US export-credit agencies for funding fossil fuel projects in 
other countries without assessing their contribution to global 
warming or their impact on the US environment as required 
by the National Environmental Policy Act. In Germany, NGOs 
have taken action against the German government for 
supporting overseas fossil-fuel projects. In the US, 12 states, 
several cities and NGOs have also taken action against the 
federal Environmental Protection Agency for the Bush 
Government’s failure to regulate carbon dioxide emissions 
under the federal Clean Air Act, while the Inuit are apparently 
considering a complaint in the Inter-American Human Rights 
Commission because of the impacts of climate change on the 
Arctic region’s environment, subsistence living and the 
human rights of the Inuit.

In Australia, the first administrative law case on climate 
change, Australian Conservation Foundation v Minister fo r  
Planning,H centred upon a planning consent for the 
expansion of the Hazelwood Mine and Power station near 
Morwell, Victoria. A coalition of environment groups -  
including CANA, ACF, W W F Australia and Environment 
Victoria -  successfully challenged the refusal of the Minister 
for Planning to allow a planning body to consider 
submissions from the environment groups on the GHG 
impacts of the proposed expansion. While this was indeed a 
significant decision, the case does not go so far as to establish

1 8  PRECEDENT ISSUE 70 SEPTEMBER/



FOCUS ON CORPORATE GOVERNANCE

th e  p r o p o s i t io n  th a t  c l im a te  c h a n g e  is  a c o m p u ls o r y  

c o n s id e r a t io n  in  p la n n in g  d e c is io n s . A s is  f r e q u e n tly  th e  

c a s e  in  e n v ir o n m e n t  g r o u p s ’ in te r v e n t io n s  in  p la n n in g  

d e c is io n s , th e  e x t e n s io n  o f  H a z e lw o o d  P o w e r  S ta t io n  w a s 

u lt im a te ly  g iv e n  th e  g r e e n  lig h t  a fte r  c o n s id e r a t io n  o f  th e  

e n v ir o n m e n t  g r o u p s ’ s u b m is s io n s .

CONTEXT OF DIMINISHING TORTS
A u s tr a lia n  e n v ir o n m e n t  g ro u p s  h a v e  r e c e n t ly  c a n v a s s e d  

v a r io u s  c a u s e s  o f  a c t io n  in  p o te n tia l  c l im a te  la w su its :

• n u is a n c e  o r  n e g lig e n c e  a c t io n s  a g a in s t  s ta te s  in  th e  P a c if ic  

r e g io n , s u c h  a s  A u s tr a lia  a n d  th e  U S , fo r  th e ir  fa ilu re  to  

ra tify  a n d  im p le m e n t  th e  K y o to  a g r e e m e n t , b y  c it iz e n s  o f  

lo w - ly in g  P a c if ic  is la n d  s ta te s  s u c h  a s  T u v a lu  K ir ib a t i, th e  

M a r s h a ll  I s la n d s  a n d  N iu e ;15

• p e r s o n a l  in ju r y  c la im s  b y  p e r s o n s  s u ffe r in g  tr o p ic a l 

d is e a s e s  w h o s e  p r e v a le n c e  is  in c r e a s e d  b y  re a s o n  o f  

c l im a te  c h a n g e ; a n d

• a c t io n  in  p u b l ic  n u is a n c e  b y  p r o p r ie to r s  o f  to u r is t  

b u s in e s s e s  b a s e d  a r o u n d  th e  G re a t  B a r r ie r  R e e f  a g a in s t  

G H G - e m it te r s  fo r  e c o n o m ic  lo s s  c a u s e d  b y  r e a s o n  o f  c o r a l 

b le a c h in g  o n  th e  R e e f .16

E x p lo r in g  s u c h  n o v e l  le g a l s tra te g ie s  to  a d d re s s  c l im a te  

c h a n g e  s e e m s  to  r e q u ir e  th e  a d a p ta t io n  o f  to r t  a n d  

a d m in is tr a t iv e  la w  d o c tr in e s . W h ile  in s p ir e d  b y  th e s e  

in n o v a t io n s , w e are  d u b io u s  a b o u t  th e ir  u t il ity  fo r  a ffe c t in g  

c l im a te  c h a n g e  in  th e  A u s tr a lia n  c o n te x t .  O u r  s c e p tic is m  

d e r iv e s  fro m  th e  fo llo w in g :

• th e  d if f ic u lt ie s  o f  e s ta b lis h in g  a c a u s a l c o n n e c t io n  b e tw e e n  

th e  c o n d u c t  in  q u e s t io n  a n d  th e  c l im a te  c o n s e q u e n c e s ;

• c o s t s ’ ru le s  a n d  ru le s  r e q u ir in g  s o l ic i t o r s ’ c e r t i f ic a t io n  o f  

th e  m e r its  o f  c iv il  l i t ig a t io n  in  A u s tr a lia n  ju r is d ic t io n s  

d is c o u r a g e  s p e c u la t iv e  o r  e x p e r im e n ta l  a c t io n s  ( in  c o n tr a s t  

to  th e  n o - c o s t s  c o n s e q u e n c e s  o f  m o s t  U S  l it ig a t io n ) ;

• th e  d if f ic u lty  o f  a p p ly in g  c l im a te - c h a n g e  s c e n a r io s  to  th e  

e le m e n t s  o f  to r t  law ;

• th e  d if f ic u lty  o f  f it t in g  d iv e r s e  p la in t iffs  in to  a m a s s - to r t  

c o n t e x t ,  u s in g  re p r e s e n ta t iv e  a c t io n  p r o c e d u r e s ;

• th e  la rg e ly  re a c tiv e  q u a lity  o f  to r t  r e m e d ie s ; a n d

• th e  d im in is h in g  r e m it  o f  to r t  la w  in  A u s tr a lia n  

ju r is d ic t io n s  -  e x p r e s s e d  in  a r e c e n t  a d d re s s  b y  C h ie f  

J u s t i c e  S p ig e lm a n  o f  th e  N S W  S u p r e m e  C o u r t ,  as th e  

re v e rsa l o f  th e  ‘im p e r ia l  m a r c h  o f  th e  to r t  o f  n e g l ig e n c e ’. 17

W h i le  w e  d o  n o t  p r o p o s e  to  e x a m in e  a ll o b s ta c le s  to  

e s ta b lis h in g  c l im a te  c h a n g e -d a m a g e  in  to r t ,  it is  e v id e n t  th a t 

f it t in g  th e  fa c ts  in to  th e  e le m e n ts  o f  th e  p a r t ic u la r  to r t  m ay  

b e  d if f ic u lt . In  a n  a c t io n  in  n e g lig e n c e , e s ta b lis h in g  a d u ty  

o f  c a re  m a y  r e q u ir e  th e  ‘n e ig h b o u r ’ p r in c ip le  e n u n c ia te d  in  

D o n o h u e  v S t e v e n s o n '8 to  u n d e r g o  s u b s ta n tia l  r e v is io n  to  

e n c o m p a s s  a n o t io n  o f  g lo b a l  n e ig h b o u r h o o d .19 H o w  e lse  to  

e s ta b lis h  th a t a d e fe n d a n t  o il  o r  co a l c o r p o r a t io n ,  s i tu a te d  in  

a n  e n t ir e ly  d if fe re n t  p a r t  o f  th e  c o u n tr y  o r  th e  w o r ld , o w e s  a 

d u ty  o f  c a re  to  a p la in t i f f  (sa y  in  N S W )  w h o  h a s  su ffe re d  

p e r s o n a l  in ju r y  th r o u g h  c o n t r a c t in g  a t r o p ic a l  d is e a se  

p r e v io u s ly  n o t  fo u n d  in  th a t  a rea ?

C a u s a t io n  s im ila r ly  fe a tu re s  a s  a s ig n if ic a n t  o b s ta c le  in  a n y  

c l im a te  c h a n g e  a c t io n  b a s e d  e i th e r  o n  n u is a n c e  o r  

n e g lig e n c e . F o r  e x a m p le , in  a p riv a te  n u is a n c e  s u it , b a s e d

on rising sea levels causing damage to land and affecting 
property values, whose actions could be said to cause or 
constitute the interference? Plaintiffs are faced with the 
invidious task of establishing links between the actions of 
identified individual defendant corporations, their GHG 
emissions, and rising sea levels. While the overwhelming 
scientific consensus is that most of the global warming of 
the last 50 years is consequent upon human emissions of 
GHG (as opposed to other contributors such as volcanic 
eruption and solar radiation),20 and such warming is 
presently causing sea levels to rise at a rate of approximately 
a tenth of an inch per year,21 the capacity of multinational 
energy corporations to finance, mobilise and promote 
revisionist versions of climate change theory cannot be 
underestimated.22 Climate science is big business.

However, in our view, perhaps the most significant reason 
why tort is not currently the most productive legal avenue 
for litigating climate change derives from the legislative 
circumscription of tort remedies in Australian jurisdictions. 
Post-lpp reforms have limited general damages, capped 
payouts for pure economic loss, and increased injury 
thresholds. Further, proportionate liability has been 
introduced in claims for economic loss and damage to 
property whether in contract, tort or otherwise in various 
jurisdictions, including NSW25 and WA.24 Similar 
amendments are to be introduced in other states, and 
already operate in relation to claims for misleading and »
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In the US, climate change 
is a fast-growing area of 
shareholder activism.

deceptive conduct under the Trade Practices Act 1974 (Cth), 
and claims for economic loss and property damage under the 
ASIC Act 2001 (Cth) and the Corporations Act 2001 (Cth), 
although the effect of the new system is yet to be felt.

Despite the requirement that defendants notify the plaintiff 
of concurrent wrongdoers, the system of proportionate 
liability is likely to force plaintiffs to greater time and expense 
near the commencement of the action (potentially through 
avenues such as preliminary discovery as well as 
interrogatories) in order to ensure that all relevant parties are 
identified and joined and to maximise the recovery of 
damages. In the novel context of the climate lawsuit, this 
creates an environment of uncertainty and unpredictability 
for plaintiff lawyers that we suspect will tend to inhibit such 
claims, particularly when those lawyers are likely to be acting 
on a speculative basis.

Additionally, in the US the Alien Torts Act appears to be of 
limited application to climate change claims. The famous 
1789 statute grants jurisdiction to federal courts in the US in 
relation to civil actions brought by foreign nationals for 
tortious acts committed in violation of customary 
international law or international treaties to which the US is a 
party. But obligations to abate or prevent climate change are 
nebulous at customary international law and arguably non­
existent in the US by virtue of its refusal to ratify the Kyoto 
Protocol (in favour of a range of voluntary initiatives for 
industry, including tax credits for emissions reduction).
While it is possible that liability for trans-boundary pollution 
under the Trail Smelter principle” may assist Australian 
plaintiffs suing corporate defendants in relation to climate 
change events, this is far from certain. In addition, the US 
Supreme Court has recently indicated that it will engage in 
‘vigilant doorkeeping’ in relation to uses of the statute, 
precluding its application beyond clear violations of 
definable, universal and obligatory international law norms.26

In view of the obstacles facing potential plaintiffs in tort 
claims, and because such claims largely depend upon the fact 
of damage and are ill-adapted to prevent the kind of damage 
caused by climate change, we consider that other legal 
avenues require exploration. It is in the sphere of directors’ 
duties and continuous disclosure provisions under the 
Corporations Act that litigation risk and regulatory risk, as 
described above, coalesce.

DIRECTORS' DUTIES, CORPORATE GOVERNANCE 
OR FIDUCIARY DUTIES
CANA’s letter notified directors of the existence of regulatory 
risk (financial risk due to climate change) and warned them 
that a failure to assess and, if necessary, address such risk 
could amount to a breach of directors’ duties under the 
Corporations Act and general law. Potential breaches include

breaching directors’ duties to exercise due care and diligence; 
to inform themselves about the subject of business 
judgements to the extent they reasonably believe appropriate; 
and to exercise powers and discharge duties in good faith and 
in the best interests of the corporation.

Institutional investors have a similar duty to ensure that the 
risks to the money that they invest on behalf of others are 
properly assessed and managed in the context of the financial 
risks posed by climate change.

Following the high-profile corporate collapses in the US, 
Europe and Australia of recent years, more stringent 
corporate governance standards have been introduced. 
Concurrently, there are greater requirements for corporate 
transparency and disclosure.27 These factors, combined with 
increasing shareholder activism in the courts in forms such as 
securities class actions, mean that directors and fiduciaries are 
more at risk than ever of being involved in litigation.

In addition to the threat of climate lawsuits, companies are 
being required to respond to climate change issues through 
increasing shareholder activism -  not only in the courts but 
also in the general meeting. The trends of increasing 
emphasis on corporate social responsibility and the 
increasing power of institutional investors have combined to 
make shareholder activism a significant factor in the adoption 
of policies and practices that take account of climate risk. In 
the US, climate change is a fast-growing area of shareholder 
activism, with record levels of votes cast in favour of 
proactive climate strategies.28 Further, in the US some of the 
most powerful mainstream institutional investors are 
increasingly becoming activists on environmental issues.29

CONCLUSION
Corporations engaged in the business of GHG emission, and 
their investors, may currently view climate lawsuits as a 
remote prospect, because of the difficulties in establishing 
causation and proving the degree of contribution by a 
particular entity. Although the march of climate change is 
upon us, we have yet to attain a high level of public and 
corporate awareness. The CANA Serve Notice Campaign is 
one attempt to facilitate this.

At present, industry’s preference for market-based, 
voluntary solutions has won over legislatures in Australia and 
the US. It appears that the ‘command and control’ approach 
to climate change is on the decline, even as the first climate 
lawsuits get underway.

Corporate social responsibility is part of the new corporate 
orthodoxy, and companies are beginning to appreciate and 
acknowledge the financial benefits and risks posed by climate 
change. We wonder whether in the future climate lawsuits 
will motivate companies to institute real changes in corporate 
practice to abate climate change, or punish them for missing 
the opportunity. ■

Notes: 1 Glossary of Terms Used in the Intergovernmental 
Panel on Climate Change Third Assessment Report.
2 Article 1, United Nations Framework Convention on
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Commonwealth Government is also considering a national 
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2004. http://www.caag.state.ca. us/newsalerts/2004/04- 
076.htm. 13 Copies of the Complaint are available at:
h ttp://www. pa wala w. com/h tml/docum en ts/Global % 20 Warm 
ing %20Complaint% 20Land%20Trusts % 20Final.pdf (N G Os). 
h ttp://www. pa wala w. com/h tml/documen ts/G lobal %20W arm  
ing%20Complaint%20Final%20With %20Exhibits.pdf 
(States). 14 [2004] VCAT 2029 (29 October 2004).
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March 2003. 16 M Kerr, 'Tort Based Climate Change 
Litigation in Australia', Discussion Paper prepared for 
Climate Change Litigation Forum, London, March 2002, 
hosted by Friends Of the Earth International, at 
h ftp://www.acfonline, org.au/docs/publica tions/rpt0030. pdf.
17 The Hon Chief Justice J J Spigelman AC, 'Tort Law 
Reform in Australia', presentation to the London Market at 
Lloyds, London, 6 July 2004. 18 Donohue v Stevenson 
[1932] 1 AC. 19 M Kerr, 'Tort Based Climate Change 
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(NSW) Part 4. 24 Civil Liability Act 2002 (WA) Part 1F.
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