
EDITORIAL

By Ben C o c h r a n e

T his, the first 
I edition of 
Precedent to 
take criminal 
law as its 

theme, is particularly 
timely given the NSW state 
government’s response to 
the recent riots in Cronulla 
and the ongoing effort to 
diminish the rights of 
terrorism suspects at the 
federal level.

When we first called for contributions to this edition, the 
response was excellent. We had more articles than we could 
publish and will run further criminal law articles throughout 
the year ahead.

With our membership in mind, we present a mix of papers 
on practical issues and policy questions and address a number 
of issues at the intersection of criminal and civil law.

Andrew Haesler is a senior Public Defender with the NSW 
Attorney-General’s Department. His article on DNA evidence 
is an excellent primer on a complex topic of fundamental 
importance to lawyers specialising in criminal law. A longer 
version of this, together with other papers, is available on the 
Public Defenders’ website. For details see p i 3.

Other practical articles include Richard Carew’s and Emily 
Ollenburg’s paper on the Commonwealth Proceeds of Crime 
Act, and Jennifer Saunders’ on sentencing. The former

explores the difficulties caused by the reverse onus of proof 
in confiscation matters and the latter provides insight into 
an area of law that tends to be poorly covered and seldom 
researched.

Bob Galbally covers the first wave of anti-terror laws, while 
David Hamer provides an excellent summary of the 
contemporary law on adverse inferences drawn from an 
accused person’s silence in court, and Michael Vasta QC and 
David Byrne QC offer differing views on the double jeopardy 
debate sparked by R v Carroll.

Papers on the civil liability of parole authorities and 
recovery of antecedent costs for criminal or coronial inquiries 
will also be of interest to practitioners with criminal and tort 
strings to their bows.

Kevin Booker revisits the APLA High Court challenge, 
analysing the judgment which, while not the outcome 
members had hoped for, will influence the future 
interpretation of Chapter 111 and the rights of access to 
lawyers that it might imply.

Lastly, I draw readers’ attention to Lara Radik’s case note. 
The ACT Supreme Court directly invoked the new Human 
Rights Act to overturn a decision on the basis that the original 
hearing was unfair, contrary to the Act. That ratio and obiter 
arguably set a useful precedent. ■

Ben Cochrane was formerly the Alliance’s Legal and Policy Officer, 
and is now a criminal lawyer with the Aboriginal Legal Service.
E M A IL  brcochrane@optusnet.com.au
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