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Wrongful birth damages involve a claim by
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a parent or parents against a doctor, hospital or

medical facility for negligence that has resulted

in pregnancy and/or the birth of a child



T he damages sou gh t gene ra lly  fa ll in to  the  fo llo w in g  

categories: n o n -e co n o m ic  loss, eco no m ic  loss, o u t-  
o f-p o c k e t expenses, fu tu re  tre a tm e n t expenses and 
the  costs o f  ra is in g  the ch ild .

T he  recent H ig h  C o u rt dec is ion  in  Harriton v Stephens1 
ended  any h o p e  th a t c h ild re n  b o rn  as a resu lt o f  such  

neg ligence m ig h t be able to  seek damages in  th e ir  o w n  name. 
T he  o n ly  recourse  fo r  a d isab led  c h ild  n o w  is fo r  th e ir  pa ren t 
to  b r in g  a w ro n g fu l b ir th  c la im  o f th e ir  o w n  and  hope  tha t 
any dam ages aw arded  are a p p lie d  tow a rds  th e ir  needs.

T he  p u b lic  o u tc ry  fo llo w in g  the Melchior v Cattanach2 
d e c is io n , an d  th e  o n g o in g  in te rn a tio n a l m ed ia  coverage 
th a t fo llo w e d  each step o f  the Harriton case, resu lted  in  
cons ide rab le  d iscuss ion  in  the  c o m m u n ity  a b o u t w ro n g fu l 

b ir th  c la im s -  an d  r ig h t ly  so. Such c la im s represent an 
in te re s tin g  b y -p ro d u c t o f  the re p ro d u c tive  freed om  th a t 
A u s tra lia n s  have en jo yed  fo r  q u ite  som e years.

Today, w o m e n  an d  m e n  can elect to  u n d e rg o  su rg e ry  to  
becom e s te rilised , w o m e n  can ingest o r  have in je c te d  va riou s  
co n tra ce p tive  d ru gs , an d  elect to  te rm in a te  a p regnancy  
u p  to  a ro u n d  20  w eeks ’ gestation. A dvances in  m ed ica l 

te ch n o lo g y  have m ade the  de te c tio n  o f  foe ta l a b n o rm a litie s  
possib le  and , w i th  it ,  the  o p t io n  to  un d e rg o  te rm in a tio n  
o f  p re gn ancy  to  avo id  the  b ir th  o f  a c h ild  w i th  d isab ilitie s . 
P re-genetic  d iagnos is  has also a llow ed  pa ren ts  u s in g  in  v itro  
fe rt il is a t io n  the  o p t io n  o f  n o t im p la n t in g  em b ryos  w ith  
u n w a n te d  cha rac te ris tics  o r  diseases. H ow eve r, h u m a n  e rro r 
can o c c u r w h e n  u s in g  any  te ch n o lo g y  and  in  the w ro n g fu l 

b ir th  scenario, the  resu lt is a p regnancy th a t is u n p la n n e d  o r 
u n w a n te d , an d  the b ir th  o f  a c h ild .

W ro n g fu l b ir th  cases fa ll in to  tw o  categories: those 
in v o lv in g  p re -c o n c e p tio n  negligence, such  as a fa iled  
s te r ilis a tio n  o r  co n tra ce p tive ; and  those in v o lv in g  p o s t­
c o n c e p tio n  neg ligence , such  as a fa ilu re  to  d iagnose a 
p re gn ancy  o r  to  d iagnose foe ta l ab no rm a litie s .

W h e th e r one agrees w ith  the  m o ra lity  o f  re p ro d u c tiv e  
tech no log ies  an d  the  o p t io n  to  ab o rt life  fo r  b e in g  im p e rfe c t 
o r  u n w a n te d , the  fact rem a ins tha t re p ro d u c tiv e  techno log ies  
and  te rm in a tio n  o f  p regnancy  are ava ilab le, are u til is e d  
b y  w o m e n  in  A u s tra lia  every day and  are fu n d e d  b y  the 
g o ve rn m e n t. Som e w i l l  argue th a t the  b ir th  o f  a c h ild  
th ro u g h  h u m a n  e rro r  m eans tha t the c h ild  was m ean t to  

be. O th e rs  say th a t as re p ro d u c tive  te ch n o lo g y  advances, we 
m u s t take re s p o n s ib ility  fo r  addressing the  legal lia b ilit ie s  tha t 
f lo w  fro m  it. As m ore  peop le  m ake use o f  such  technology, i t  
is a rguable  th a t c la im s are l ik e ly  to  increase.

Recent leg is la tive  in te rv e n tio n , how ever, m ay have le ft 
som e p la in t if f  law yers  w o n d e r in g  w h e th e r these types o f 

[ c la im s  are s t i l l  w o r th  p u rs u in g . The  r ig h t to  c la im  the 

costs o f  ra is in g  a n o rm a l h e a lth y  c h ild  b o rn  as a resu lt o f 
neg ligence has been e x tin g u ish e d  in  several ju r is d ic t io n s .3 
A lth o u g h  exce p tio ns  have been m ade fo r  cases in v o lv in g  a 
d isab led  c h ild ,  the  a p p ro p ria te  scope o f  damages fo r  such 
cases has n o t been ju d ic ia l ly  dec ided  in  A us tra lia .

C onsequently , p ra c titio n e rs  have n o  co u rt-a p p ro v e d  
fra m e w o rk  fo r  ca lc u la tin g  damages in  cases in v o lv in g  the 

e x tra o rd in a ry  costs associated w ith  ra is ing  a d isab led  c h ild . 
T h is  a rtic le  does n o t address the e th ica l con s id e ra tio ns

Damages are not normally 
available for the costs of 
raising a normal, healthy child.

ra ised b y  w ro n g fu l b ir th  cases, b u t  focuses o n  the  c u rre n t 

legal consequences f lo w in g  fro m  neg ligence th a t leads 
to  p re g n a n cy  in  A u s tra lia , s p e c ifica lly  dam ages fo r  n o n ­
e co n o m ic  loss an d  the  costs o f  ra is in g  the  c h ild .

N O N -E C O N O M IC  LOSS
A ll  A u s tra lia n  states and  te rr ito r ie s  have enacted le g is la tio n  
w ith in  the  last few  years to  l im it  l ia b i l i t y  and  reduce damages 
fo r  pe rson a l in ju ry . D iffe re n t m e th o d s  a p p ly  in  each 
ju r is d ic t io n  as to  h o w  to  assess n o n -e c o n o m ic  loss a n d  w h a t 
c o m p e n sa tio n  fig u re  w i l l  apply. In  NSW ,4 V ic to r ia ,5 N o r th e rn  
T e rr ito ry 6 a n d  Tasm ania ,7 a p la in t if f  m u s t reach a th re s h o ld  
o r  m o n e ta ry  m in im u m  be fo re  co m p e n sa tio n  can be aw arded 
u n d e r th is  head o f  damage. N o  th re sh o ld s  a p p ly  in  the  A C T , 
W este rn  A u s tra lia  o r  Q ueens land ; how ever, fo rm u la e  are 

used in  W es te rn  A u s tra lia 8 an d  Q ue ens lan d9 to  d e te rm in e  
w h a t c o m p e n sa tio n  figu re  w i l l  apply, based o n  a scale. T here  
has been som e case la w  in te rp re tin g  these ne w  m e th o d s  o f  
assessing n o n -e c o n o m ic  loss, w h ic h  m a y  assist the  p la in t if f  
p ra c tit io n e r  in  a d v is in g  on  the  l ik e ly  scope o f  co m p e n sa tio n  
u n d e r th is  head o f  damage.

M o s t w ro n g fu l b ir th  cases deal w i th  w o m e n  w h o  have 
g iven  b ir th  to  a n o rm a l, h e a lth y  c h ild . As fa r as w e  are 
aware, the re  have been n o  ju d ic ia l d e te rm in a tio n s  in  
A u s tra lia  a p p ly in g  the  ne w  assessments o f  n o n -e c o n o m ic  loss 
to  a w o m a n  c la im in g  fo r a te rm in a tio n  o f  p re gn ancy  th a t was 
necessary a fte r a d o c to r ’s neg ligence caused h e r to  conce ive ; 
a w o m a n  w h o  has g iven  b ir th  to  a d isab led  c h ild ;  or, fo r th a t 
m atte r, a m a n  w h o  has fa the red  a d isab led  c h ild  th a t, b u t fo r  

the  neg ligence , w o u ld  have been aborted .
I t  is accepted th a t w here  a w o m a n  conce ives o r  a 

p re g n a n cy  c o n tin u e s  because o f  m e d ica l neg ligence , th a t 
b ir th  is  a p h ys ica l in ju ry , w i th  any e m o tio n a l d istress b e in g  a 
secondary  in ju r y  n o t  re q u ir in g  h e r to  satis fy  the  re q u ire m e n ts  

o f  n e rvo u s  shock. A  fa the r suffers no  p h ys ica l in ju r y  and, 
as such , m u s t dem onstra te  a recogn ised p s y c h ia tr ic  in ju r y  in  

o rd e r to  q u a lify  fo r  n o n -e c o n o m ic  loss damages.
In  the  2 0 0 4  N S W  D is tr ic t  C o u rt de c is io n  in  Brown v Thoo,10 

S orby J assessed the  p la in t if f  as b e in g  26 %  o f  a m o s t ex trem e 
case.11 T h is  case in v o lv e d  p o s t-c o n c e p tio n  neg ligence , w ith  
a fa ilu re  b y  a genera l p ra c tit io n e r to  in se rt an Im p la n o n  
c o n tra ce p tive  device in to  the  p la in t if f ’s a rm , re s u lt in g  in  the 
b ir th  o f  a h e a lth y  c h ild , the  p la in t if f ’s s ix th .

In  assessing the leve l o f  im p a irm e n t, the  c o u rt to o k  in to  
c o n s id e ra tio n  the fact tha t the  p re gn ancy  was u n p la n n e d , 
the  sh o ck  an d  depress ion  associated w i th  d is c o v e rin g  
the  pregnancy, the  p a in  and  s u ffe rin g  associated w i th  the 
p re gn ancy  an d  the  b ir th  o f  he r c h ild , h e r depress ion  a fter 
the  b ir th ,  h e r d if f ic u lty  in  c o p in g  at h o m e  and  h e r d if f ic u lt ly  
c o p in g  w ith  fa m ily  tasks as the  c h ild  g re w  o lde r. T he  c o u r t ’s 

assessment o f  26%  o f  a m os t ex trem e case fo r  n o n -e c o n o m ic  
loss e n t it le d  the p la in t if f  to  damages o f  $ 3 1 ,0 0 0 . »
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In  a more recent NSW  case12 in vo lv ing  allegations o f a 
doc to r fa iling  to occlude the p la in t if f ’s fa llop ian tubes w ith  
filsh ie clips, the court noted that had the p la in t if f  been 
successful on liability, she w o u ld  have been assessed as being 
25% o f a most extreme case. The p la in tiff had given b ir th  
to a norm al ch ild , her seventh, and claim ed to suffer from  
shock, anxiety, stress, pain and suffering from  the pregnancy 
and b ir th , and some depression not requ iring  form al 
treatm ent.

In  W estern Australia, the 2004 D is tric t C ourt decision 
o f G e n t i l e  a n d  G e n t i l e  v F e r r i s 13 invo lved the failure by the 
defendant, a specialist obstetrician and gynaecologist, to 
prope rly  app ly filshie c lips to the p la in tiffs  fa llop ian tubes, 
resu lting  in  the p la in tiff g iv ing  b ir th  to her th ird  ch ild , a 
healthy son. The court awarded the p la in tiff damages o f 
$20,000 for non-econom ic loss.

Cases invo lv ing  the b ir th  o f a disabled ch ild  w ou ld  
probab ly involve a s ign ificantly  h igher assessment than 
that in B r o w n  or G e n t i l e , due to the more onerous parental 
ob ligations and the effect that th is w o u ld  have on fam ily  life  
generally.

Cases where p la in tiffs  allege that disabled or healthy 
ch ild ren  were term inated as a result o f negligence are 
u n lik e ly  to satisfy the various legislative thresholds.

C O STS OF RAISING  A N O R M A L, HEALTHY CHILD
In V ic toria , the ACT, N orthe rn  Territo ry and Western 
Austra lia , no specific legislation p roh ib its  a p la in tiff from  
c la im ing  the costs of raising a norm al healthy ch ild ; however, 
the case law has been generally sparse as to how  such awards 
are calculated, w ith  the m a jo rity  being agreed between the 
parties.

Interestingly, in  Queensland, ss49A and B o f the C iv il  

L ia b i l i t y  A c t  2003 specifica lly provide that no damages may 
be awarded for the o rd inary  costs o f rearing o r m a in ta in ing  
a ch ild  bo rn  as a result o f a failed sterilisation technique or 
failed contraceptive procedure or contraceptive advice. This 
arguably leaves open those cases invo lv ing  negligence arising 
from  a failure to diagnose pregnancy that results in  the 
b ir th  o f norm al healthy ch ild , o r cases in vo lv ing  a failure to 
diagnose and advise o f foetal abnorm alities resu lting in  the 
b ir th  o f a disabled ch ild .

In  M e l c h i o r , the parties agreed to damages o f ju s t over 
$105 ,000 for the costs o f raising the ch ild  up to the age o f 
18. Sim ilarly, in the Western Austra lian case o f G e n t i l e , the 
cou rt a llow ed the sum agreed between the parties o f $77,000 
for the cost o f raising the ch ild  up to the age o f 18.

The on ly  case in  Austra lia where a court was specifica lly 
asked to address how  to calculate the cost o f raising a ch ild  
was in  the NSW  case o f B r o w n . Here, the court was asked to 
decide between the p la in tiffs  experts norm ative approach, 
using a basket-of-goods m odel o f 14 com ponents m aking up 
the costs o f raising the ch ild  (w h ich  inc luded food, c lo th ing , 
housing, u tilities , transport, childcare and education based 
on the costs specific to the p la in tiff), and the defendant’s 
actual expenditure m odel, based on the am ount o f m oney the 
p la in tiff had spent on her ch ild  to date, w ith  projected figures 
in to  the future.

The cou rt preferred the p la in tiffs  norm ative approach, as 
it a llow ed a fa irer eva luation o f the costs to the p la in t if f  o f 
m a in ta in ing  the standard o f liv in g  that existed p r io r  to the 
b ir th  o f the f if th  ch ild . The p la in t if f  was awarded around 
$101 ,000 fo r the costs o f ra ising the ch ild  to the age o f 18.

E XTR A O R D IN A R Y C O STS OF R AIS ING  
A DISABLED CHILD
Recent to rt reform  legislation in  NSW, South Austra lia and 
Queensland has extinguished a p la in tiffs  righ t to c la im  
damages fo r the o rd ina ry  costs associated w ith  raising a 
norm al, healthy ch ild . In  NSW, s71 o f the C iv il  L ia b il i t y  A c t  

2002 provides that a p la in tiff can claim  damages on ly  for 
the ‘add itiona l costs associated w ith  rearing or m a in ta in ing  
a ch ild  suffering from  a d isa b ility ’. The term  ‘d isab ility ’ is 
no t defined. The same applies in  South Austra lia, where 
the ‘o rd inary  costs’ o f raising a ch ild  are not claim able but 
extra costs invo lved in  raising a ch ild  w ho is ‘m enta lly or 
physica lly disabled' are pe rm itte d .14 Queensland leg is la tion15 
is silent as to w hether one can cla im  the extraord inary costs 
o f raising a disabled ch ild .

Clearly, the extraord inary costs o f raising the disabled ch ild  
w o u ld  be the largest com ponent o f th is type o f claim . We 
have been unable to f ind  any ju d ic ia l de term inations o f such 
extraord inary costs that have been decided under the new 
c iv il lia b ility  legislation.

W hen assessing the care com ponent in these types o f 
cases, one should review the Queensland decision o f V e i v e r s  

v C o n n o l l y .16 This was a case in vo lv ing  a m other infected 
by rubella d u rin g  her pregnancy and a failure by her 
general p rac titione r to perfo rm  b lood  tests that w ou ld  have 
diagnosed the cond ition . The p la in t if f ’s ch ild  was born w ith  
pro found in ju ries, and was deaf and alm ost b lin d  as we ll as 
having severe in te llectua l and physical disabilities.

The p la in tiff was awarded past G r i f f i t h s  v K e r k e m e y e r  

damages o f $300,000, w ith  $400,000 for future care 
based on an agreed figure o f a fu rthe r 30 years o f care.
The u ltim ate  damages award was reduced by 5% for 
the contingency that there m ight have been no law fu l 
o p p o rtu n ity  for the p la in t if f  to have term inated the 
pregnancy. An earlier Queensland case o f D a h l  v P u r c e l l , 17 

in vo lv ing  a failed sterilisation procedure, also allowed 
damages fo r gratu itous care.

Apart from  these cases, there is no au tho rity  in  Austra lia 
that entitles the p la in t if f  to cla im  the com m ercial cost o f 
gratu itous care prov ided in  the past and to be provided in to  
the future fo r a disabled ch ild .

A  defendant m ig h t argue that as the cla im  is being made 
by the parent, the measure o f damages should be the ir lost 
o p p o rtu n ity  to engage in  paid em p loym ent as a result o f 
the ir need to care fo r the ch ild . I f  there is no evidence that 
the parent w ill re tu rn  to w o rk , then perhaps they can cla im  
damages fo r the d is ru p tio n  to the ir lifestyle caused by the ir 
new ob liga tion  to care fo r the ir disabled ch ild .

However, i f  courts accept that damages for gratu itous 
care can be allow ed, then in  terms o f future gratu itous care, 
the p la in tiff should arguably be required to show that they 
in tend to continue caring fo r the ir disabled ch ild  as opposed
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to purchasing paid care, w h ich  is clearly a reasonable 
extraord inary cost associated w ith  caring fo r a disabled ch ild , 
o r using in s titu tion a l care pa id for by the governm ent.

In  terms o f paid care, the current environm ent encourages 
the private sector to provide services and respite care, as 
opposed to the governm ent. This means that parents are 
like ly  to in cu r real ou t-o f-pocke t costs associated w ith  caring 
fo r the ir disabled ch ild . However, one d is tu rb ing  argum ent 
u tilised by defendants in  negotia ting settlements o f these 
claims is that w hen assessing the fu ture costs o f care fo r the 
disabled ch ild , one should consider w hat the parents w o u ld  
have expended in  the future, irrespective o f an award of 
compensation.

This argum ent was attem pted by the defendant in  Brown 
fo r an actual expenditu re m odel as opposed to a norm ative 
approach. The practical consequences o f adop ting  this 
approach for a disabled ch ild , o r any ch ild  fo r that matter, is 
that w ealthy parents w ho are in  a position  to afford adequate 
care for the ir ch ild ren  p r io r to the settlement o f the c la im  or 
b ir th  of the ch ild  w ill be awarded higher damages than those 
parents w ho are s trugg ling financia lly  and cou ld never afford 
decent services. This result ha rd ly  seems fair. However, 
support for th is defence position  is seen in  the English 
decision o f Rand v East Dorset Health Authority,18 where the 
court held that parental means, not the disabled c h ild ’s 
needs, provides the test for recovery.

Leaving aside w hether one bases the care com ponent on 
gratu itous care or actual incurred  costs, the question arises as 
to how  far in to  the future such calculations can be projected. 
Is it to the c h ild ’s 18th birthday, to the like ly  end o f the 
parents’ life tim es or o f the c h ild ’s? W hen there is a need for 
24-hour-a-day care, calculations fo r 10, 20 and 30 years w i ll 
result in  significant variation.

I f  we re ly upon  the to rtious p rinc ip le  that the purpose o f 
com pensation is to pu t the p la in t if f  back in to  the position 
they w o u ld  have been in  but fo r the negligence, then a 
credib le argum ent can be made that the care com ponent 
m ust be projected for as long as the p la in tiff cares fo r the 
ch ild . Defendants, however, are lik e ly  to argue that parents’ 
legal ob liga tion  to care fo r the ir ch ild re n  on ly  u n til the age 
o f 18N is the benchm ark for w hen a defendant’s ob liga tion  to 
pay com pensation should cease.

C O N C LU S IO N
Clearly, the range o f damages cla im able in  a case in vo lv ing  
a ch ild  w ith  a d isab ility  is extrem ely variable, and w ill 
depend very m uch upon the in d iv id u a l circumstances o f the 
p la in t if f ’s ch ild  and the p la in tiff themselves. As there is no 
settled v iew  in  Austra lia, no th in g  is lost by p u ttin g  forw ard 
a cla im  w ith  all the bells and whistles and advising the c lient 
that e ither com prom ise is required to achieve settlement or a 
test case w ill need to be run , w ith  no real way o f p red ic ting  
the outcome.

Damages are not no rm a lly  available for the costs o f raising 
a norm al, healthy ch ild . A ltho ug h  the case law is s t ill sparse, 
the attitude o f the courts has been to award re lative ly low  
am ounts to the m others for pregnancy and b ir th  o f a ch ild . 
Case law supports the cost o f raising a norm al, healthy ch ild

The damages claimable for 
a child with a disability are 
extremely variable, and will 
depend on the individual 
circumstances of both the 
child and the plaintiff.

to be around $70,000 to $100,000. In  the absence o f be ing 
able to cla im  fo r these costs, it is arguable that w rong fu l b ir th  
cases may not be com m ercia lly viable, given the d ifficu lty  
that usually accompanies the lia b ility  aspect o f these claims.

Certainly, in  NSW, where the cost o f raising a norm al 
healthy ch ild  are not recoverable, and cost penalties apply 
under the Legal Profession Act 2004 for cases w o rth  less than 
$100,000, it  w o u ld  be d ifficu lt to jus tify  run n in g  such a 
c la im  unless there is a reasonable am ount o f econom ic loss 
flo w in g  from  the physical o r em otional damage arising from  
the pregnancy or term ination.

In  the absence o f jud ic ia l application and in te rpre ta tion o f 
these legislative am endments affecting cases where there is a 
cla im  for the extraord inary costs o f raising a disabled ch ild , 
the lawyer’s task o f p ro v id ing  advice is a pa rticu la rly  d iff ic u lt 
one. No doub t a test case w ill one day be run to determ ine 
the scope o f the damages available but, u n til that tim e, it is 
necessary for lawyers to be armed w ith  up-to-date know ledge 
o f the law, some creativ ity and an understand ing o f the 
defence position so as to ensure that robust negotiations w ill 
lead to a reasonable com prom ise fo r bo th parties. ■

Notes 1 [2006] HCA 15 (9 May 2006). 2 (2003) 215 CLR 1.
3 NSW, Queensland and South Australia 4 Section 16, C iv il 
L ia b il ity  A c t  2002 (NSW) requires the plaintiff to be at least 15% 
of a most extreme case. 5 Section 28LE, W ro n g s  A c t  1958 (Vic) 
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a n d  D a m a g e s ) A c t  2003 (NT) requires the plaintiff to have 5% 
whole person impairment. 7 Section 27, C iv il L ia b il ity  A c t  2002 
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