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COSTS ISSUES IN MEDICAL

By Phillipa A le x a n d e r
NEGLIGENCE CLAIMS

ACTING FOR MORE THAN ONE PARTY IN THE 
PROCEEDINGS
It is no t unusual in  a m edical negligence action to act for 
m ore than one cla im ant, such as a ch ild  w ho has been 
in ju re d  du rin g  b ir th  and a parent w ho has suffered nervous 
shock as a result o f the c h ild ’s in jury. In  such cases, before 
se ttling  the parents cla im  on a costs-inclusive basis as 
often occurs, or d iscon tinu ing  the c la im  o f one party, it is 
im portan t to consider the effect that th is w ill have on the 
recoverable party :party  costs o f the rem ain ing party.

W here a so lic ito r acts fo r m ore than one party  and there 
is no special arrangement, each client is liable for his or 
her p ro po rtion  o f the general o r com m on costs incurred on 
beha lf o f all, p lus the costs, i f  any, incurred exclusively on his 
o r her beha lf.1 This  p rinc ip le  applies not on ly  to cases where 
c lients are severally liable to the ir solic itor, bu t also to cases 
where the lia b ility  is a jo in t  one.2 A lthough each client may 
be liable to the so lic ito r fo r the w hole o f the com m on costs, 
as between the clients, each is liable to con tribu te  on ly  the ir 
share. It fo llows, therefore, that each client can recover 
party :party  costs on ly  to the extent o f the ir liab ility , w h ich  
may be one-half o r less o f the tota l com m on costs.

P articu larly  in  a m atter where the m a jo rity  o f w o rk  on 
the case was p rim a rily  undertaken for the physica lly in ju red  
clien t, settling on a costs-inclusive basis or d iscon tinu ing  a 
parents c la im  may prove a costly decision fo r the con tinu ing  
client. Defendants are often aware o f the effect that such 
a decision w ill have on the u ltim ate  costs recovery. It is 
therefore preferable to settle on a 'plus-costs’ basis.

OBTAINING EXPERT EVIDENCE
The ove rrid ing  purpose o f the Civil Procedure Act 2 0 0 5  
(NSW ) is to facilitate the ‘ju s t, q u ick  and cheap reso lu tion o f 
the real issues in  the proceedings’.3 A  pa rty  is under a du ty  
to assist the cou rt in  th is regard and a so lic ito r or barrister 
must not, by his or her conduct, cause his or her c lien t to be 
in  breach o f that duty.

M edical evidence can be pa rticu la rly  expensive to obtain 
in  relation to m edical negligence proceedings and, where 
overseas experts are required, the cost o f such evidence is 
substantial. In  order to  com p ly  w ith  the ove rrid ing  purpose, 
practitioners should carefu lly consider the cost o f ob ta in ing  
such evidence; w hether there is a cheaper local alternative; 
and the scope o f the b r ie f that is given to the expert.

The cou rt can exclude specific costs that it regards as 
extravagant from  the am ount payable by the defendant, and 
may order the so lic ito r to pay the costs o f the ir c lien t i f  it 
considers there has been an unnecessary waste o f the c lien t’s 
money. Such orders were made by  H u lm e J in  Blake v Norris,4 
w hen the so lic ito r was ordered to pay, in te r alia, the costs o f 
ob ta in ing  an expert’s report in  re la tion to the costs o f altering 
the p la in t if f ’s hom e, as the court regarded the extent to w h ich  
the report w ent as unreasonable. As he ld by H u lm e J:

‘Firstly, given the nature o f adversarial litig a tio n  it is 
appropria te and indeed necessary fo r so lic ito rs engaging 
in  such an exercise to ensure that any c la im  made and the 
evidence obtained in support do no t sell the ir clients short 
by reason o f being too little . In  th is  regard I do no t in tend 
by anyth ing  I say to suggest that any nice ju dg m en t is
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required, error in  w h ich  lays a so lic ito r open to the risks o f 
an order for costs be ing made against h im . Nevertheless, it 
is incum bent on so lic itors to ensure that any c la im  bears a 
reasonable re lationship to the facts o f a case as those facts 
are kno w n  to the s o lic ito r ...

To the extent to w h ich  costs were incurred  as a result o f 
what may be described in  the extravagance in  the c la im  
they should in  m y v iew  be la id  at the so lic ito rs  door.’5 

O n the so lic ito rs app lica tion  for leave to appeal, the court 
con firm ed ‘the p rinc ip le  that practitioners m ust carry out 
litiga tio n  in  accordance w ith  the ove rrid ing  requirem ent o f 
the Rules, to be “jus t, q u ick  and cheap” , w ith  its co ro lla ry  
that charges are not to be incurred w h ich  are unnecessary 
and un justified , remains o f fundam ental im portance.’6 

W h ile  there was some critic ism  o f the orders made by 
H u lm e J, the appeal was dismissed by a 2:1 m a jo rity  on 
grounds that the am ount invo lved was too sm all to ju s tify  
granting leave.

RECOVERING THE COSTS OF MEDICAL EVIDENCE
W here m edical reports are unserved, recovering the costs o f 
the reports from  the defendant can be d ifficu lt. H istorically, 
the costs o f ob ta in ing  reports from  treating doctors where the 
reports were not served has usually been allow ed, prov ided 
that an excessive num ber o f such reports were no t obtained.

However, where reports from  exam in ing specialists 
remain unserved, the costs o f ob ta in ing  such evidence may 
be regarded as unreasonable unless the so lic ito r can jus tify  
his or her decision to ob ta in  them. The test is no t one o f 
h inds igh t; the reasonableness o f the w o rk  is to be determ ined 
‘by the state o f th ings kno w n  or w h ich  ough t reasonably to 
have been kno w n  to a d iligen t so lic ito r at the tim e w hen the 
expenditure was m ade’.7 For example, it  m ay be necessary 
to po ll the profession to see i f  there was any consistency o f 
o p in ion  at the tim e o f the negligence as to the standard o f 
care applicable.

COUNSEL'S CANCELLATION FEES
W hen brie fing  counsel in  a m atter where an extended tria l 
is likely, it is im portan t to protect the c lien t against excessive 
cancellation fees that m ay be claim able by counsel, even 
where a m atter settles m any m onths before hearing. Such 
fees are often very substantial and so lic itors may no t be aware 
o f the lia b ility  to w h ich  they are exposing the ir clients. A 
so lic ito r’s failure to protect a c lien t from  these fees cou ld  
result in  the client no t having to reim burse the so lic ito r for 
them. W h ile  discussing general overcharging by counsel, 
Basten JA recently acknow ledged the role o f the so lic ito r 
w hen he he ld that ‘the failure o f the so lic ito r to protect his 
client rather identifies a weakness in  the supposed pro tection 
w h ich  m igh t be expected in  a d iv ided  profession’.8

Counsel’s fee disclosure should be analysed to ascertain 
exactly what cancellation fees may apply and the client 
should be in fo rm ed accordingly. It may also be p ruden t to 
in fo rm  the client that such fees, o r most o f them , w il l  no t 
be recoverable from  the defendant, pa rticu la rly  i f  settlement 
occurs w e ll before tria l. W here counsel is prepared to 
negotiate his or her fee agreement, consider in c lu d in g

a s lid in g  scale and/or cred it to be given fo r w o rk  obtained in  
lieu, so tha t reduced cancellation fees are payable the earlier a 
m atter is settled.

In  re la tion to recovering cancellation fees from  another 
pa rty  by way o f party :party  costs, there is a fa irly  strong 
presum ption  that such fees are generally no t regarded as 
reasonable.9 However, some am ount may be allowed where 
a m atter settles im m edia te ly  before the tria l and, where a 
m atter settles at tria l, some allowance is lik e ly  to be made 
fo r cancellation fees incurred by a successful party. W hen 
fo rm u la tin g  terms o f settlement, consider in c lud in g  a specific 
prov is ion  tha t provides fo r the defendant to pay the p la in t if f ’s 
costs ( in c lu d in g  incurred cancellation fees), i f  the defendant 
can be persuaded to settle on th is basis. ■

Notes: 1 K o rn e r  v  K o rn e r  &  C o  L td  (1951) Ch 10.
2 K e e n  v  T o w le r (  1924) 41 TLR 86 at 87. 3 Section 56. 4 B la k e  
v  N o rr is  [S o lic ito r  C o s ts ] [2003] NSWSC 199 (28 March 2003).
5 K e lly  v  N o r r is  &  1 O rs  [2004] NSWCA 260 at 21, in reference 
to judgment of Hulme J. 6 Ib id  at 14. 7 W  &  A  G ilb e y  L im ite d  v  
C o n t in e n ta l L iq u e u rs  P ty  L im ite d  (1963) 81 WN (NSW) 1 .8  N S W  
B a r A s s o c ia t io n  v  M e a k e s  [2006] NSWCA 340 (6 December 2006) 
per Basten JA at 115. 9 C o m m is s io n e r  o f  A u s tra lia n  F e d e ra l P o lic e  
v  R azz i a n d  O th e rs  (1991) 101 ALR 425.
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