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An example of a 15% 
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By Anna Walsh

T h is  m e d ica l neg ligence case in v o lv e d  a llega tions 
against a genera l p ra c tit io n e r fo r  n e g lig e n tly  

re m o v in g  b la c k  ta ttoos u s in g  ‘P h o to d e rm ’ , a 
device d e liv e r in g  in tense pu lse d  lig h t,  le ad ing  
to  p e rm a n e n t sca rring  and  h y p o p ig m e n ta tio n  

to  the  p la in t if f ’s le ft a n d  r ig h t d e lto id  areas an d  u p p e r 
r ig h t  back. T he  case ra n  fo r  tw o  w eeks be tw een 6 an d  17 
S eptem ber 20 0 4 , w i th  o ra l ju d g m e n t g iven  b y  Judge C oorey 
o n  23 A u g u s t 20 0 6  in  the  D is tr ic t  C o u rt, Sydney.

A t the  tim e  o f  the in c id e n t,  M s B ow den  was a 24 -ye a r-o ld  
beau tic ian . She had b la c k  ta ttoos  a p p lie d  p ro fe ss io na lly  a fte r 
she was the v ic t im  o f  a hom e in va s io n  at age 16 and  raped. 

She gave ev idence th a t she con s id e red  the ta ttoos to  be a 
w o rk  o f  a rt, b u t  the y  w ere a re m in d e r to  h e r o f  a t im e  in  he r 
life  th a t she n o  lo n g e r w ish e d  to  d w e ll u p o n .

The de fendan t, D r  G eorghy, reco m m en ded  P h o to d e rm  and 
M s B ow den  ha d  seven trea tm ents  be tw een  15 N o ve m b e r 
1999 and 16 O c to b e r 2000 . F o llo w in g  the trea tm ents , the 
p la in t if f  said she experienced  p a in , redness an d  ra ised b lis te rs  
on  he r sk in . A t  one p o in t,  she was d iagnosed b y  an o th e r 
d o c to r  w ith  in fe c te d  b lis te rs  an d  p rescribed  a n tib io tic s .
M s B ow den  said D r  G eo rg hy  to ld  h e r to  s top  ta k in g  the 

a n tib io tic s  an d  co n tin u e  trea tm en t. She fo llo w e d  th is  advice 
u n t i l  16 O c to b e r 2 0 0 0 , w h e n  a n o th e r d o c to r  d iagnosed he r 

w i th  th ird -de g ree  b u rn s .
M s B ow den  the n  co n su lte d  a cosm etic  surgeon w h o  

d iagnosed h y p o p ig m e n ta tio n , c h ro n ic a lly  in fla m e d  and 
in d u ra te d  areas, n o d u la r  th ic k e n in g , h y p e rtro p h ic  sca rring  
and  fin e  scarring . She u n d e rw e n t laser th e ra p y  to  t r y  and 
rem ove res idua l in k  e m b ed ded  in  the  scar tissue an d  had 
in je c tio n s  to  t r y  to  reduce h y p e r tro p h ic  sca rring  b u t was le ft 

w i th  h y p o p ig m e n ta tio n  and a degree o f  ra ised sca rring  a lon g  
the  o u tlin e  o f  the  ta tto o .

The  p la in t if f ’s l ia b i l i t y  ev idence was s trong . T hree experts  
gave ev idence th a t the  w ave leng ths re q u ire d  to  penetra te  
the s k in  and  target b la c k  ta tto o  in k  necessita ted a laser th a t 
c o u ld  d e liv e r pulses in  nanoseconds, a m u c h  sh o rte r tim e  
fram e tha n  the  P h o to d e rm , so as to  ensure th e rm a l re la xa tio n  
t im e  fo r  the p ig m e n t. T hey  w ere c r it ic a l o f  the  d e fend an t’s 
de c is io n  to  c o n tin u e  tre a tm e n t o f  the  p la in t if f  in  the presence 
o f  b lis te r in g , an d  w ere o f  the v ie w  th a t b lis te r in g  was 

ev idence th a t the device was h e ld  to o  close to  the  sk in .
The  de fendan t had one exp e rt w h o  disagreed.

The c o u r t fo u n d  fo r  the  p la in t if f  o n  lia b ility . In  re la tio n  
to  damages, the  d e fe n d a n t s u b m itte d  tha t the  p la in t if f  was 
be tw ee n  2 an d  5%  o f  a m os t ex trem e case w h ile  the p la in t if f  
s u b m itte d  a range be tw een  30  an d  35% . In  s u p p o rt o f  tha t 
assessment, th e  p la in t if f  a rgued th a t she was an  a ttrac tive  
y o u n g  w o m a n  w o rk in g  as a b e a u tic ia n  w ith  pe rm a n e n t 
sca rr in g  th a t w o u ld  affect h e r fo r  a n o th e r 60  o r  so years. 
W h ile  ha d  neve r been em barrassed b y  the  ta ttoos , the 
s c a rrin g  was m u c h  w orse. As a consequence, she suffered 
fro m  a loss o f  self-esteem  an d  a vo id ed  e xp o s in g  the areas to  
su n  o r  w e a rin g  any c lo th in g  th a t sho w e d  he r u p p e r arm s.

T he  c o u rt was n o t co n v in c e d  th a t h e r s c a rrin g  was as bad 

as she c la im e d , and  she was assessed as b e in g  15%  o f a m ost 
ex trem e case. W ith  the  a d d it io n  o f  o u t-o f-p o c k e t expenses, 
the  c o u rt aw arded  h e r $ 7 ,8 9 9  p lu s  costs. As p roceed ings 
w ere  com m e nce d  in  M a y  2 0 0 2 , the  case was cau gh t b y  the  
re s tr ic t io n s  o n  recove ry  o f  p a rty :p a rty  costs im p o se d  b y  the 
Legal Profession Act 2 0 0 2  (N S W ) fo r  cases u n d e r  $ 1 0 0 ,0 0 0 . 
T he  cost to  the  p la in t if f  o f  ru n n in g  th is  tw o -w e e k  tr ia l was 
s ig n if ic a n t, an d  w ith  p a rty :p a rty  costs re s tr ic te d  to  $ 1 0 ,0 0 0 , 
the  lega l costs w i l l  go la rge ly  un recovered . A d d e d  to  th is  is 
the  fact th a t the  de fe n d a n t was u n in su re d .

T h is  case is  an exam p le  o f  w h a t co n s titu te s  a 15%  in ju r y  in  
the  m ed ica l neg ligence  c o n te x t an d  h ig h lig h ts  the  d if f ic u lty  
o f  ru n n in g  a m e d ica l neg ligence  c la im  w h ere  n o n -e c o n o m ic  
loss is the  largest c o m p o n e n t an d  w h ere  com p ara tive  
ve rd ic ts  fo r  assessments o f  a m os t ex trem e case are o n ly  
ju s t  b e in g  m ade. I t  is a lso a classic exam ple  o f  a p la in t if f  
w i th  a m e r ito r io u s  c o m p la in t and  a p e rm a n e n t in ju r y  w h o  
has been d isadvantaged b y  to r t  re fo rm . Soft tissue in ju r y  
w ith o u t  fu n c tio n a l loss is n o t v ie w e d  b y  the  c o u r t as o v e rly  

s ig n if ic a n t, ly in g  som ew here  be tw een  15 an d  32% . G ive n  
the  tre n d  to  de fend  cases, an d  the  costs o f  ru n n in g  m e d ica l 
neg ligence  tr ia ls , p la in t if f  p ra c titio n e rs  s h o u ld  p ro te c t th e ir  

c lien ts  w i th  v e ry  ea rly  an d  reasonable o ffers o f  com p rom ise . 
T h e y  s h o u ld  also keep abreast o f  re levan t dec is ions  so as to  
be able to  c o n fid e n tly  advise th e ir  c lie n ts  w h e th e r li t ig a t io n  is 
an a p p ro p ria te  o p tio n . ■

N o te :  1 Unreported decision, Coorey J, NSWDC, 23 August 2006.
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