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erosion of 
natural ju stice ?

By J o h n  G ib s o n

S ZEEU v Minister for Immigration and Multicultural 
and Indigenous Affairs1 con ce rn ed  the  n a tu re  and  
ex te n t o f  the  o b lig a tio n s  im p o se d  o n  the  Refugee 
an d  M ig ra t io n  R ev iew  T rib u n a ls  to  p ro v id e  
in fo rm a t io n  to  an  a p p lic a n t th a t i t  cons iders  

w o u ld  fo rm  p a rt o f  its  reasons fo r  a f f irm in g  the  de c is io n  

u n d e r rev iew .2 T he  c o m b in e d  e ffect o f  SAAP v Minister for 
Immigration and Multicultural and Indigenous Affairs,3 w h ic h  
h e ld  th a t s42 4A  (a n d  its  eq u iva le n ts  s35 9A  an d  s57 ) is a 
m a n d a to ry  p ro v is io n  re q u ir in g  co m p lia n ce  in  w r it in g ,  and  
SZEEU has been to  create a s itu a tio n  in  w h ic h  the  M in is te r  
has re m itte d  m a tte rs  b y  consen t, o r  w h e re  m ag istra tes and 
ju d g e s  quash  tr ib u n a l dec is ions  in  m a n y  cases (m o re  tha n  
50 ). A p p ro x im a te ly  6 0 0  cases have a p p a re n tly  been re m itte d  
fo r  re -h e a rin g  heard  be fo re  the  tr ib u n a ls  ove r th e  past year.
A  n u m b e r o f  cases have tu rn e d  o n  w h a t W e in b e rg  J in  SZEEU 
described  as:

‘ [d ] is t in c tio n s  . . .  w h ic h  are h ig h ly  re fin e d , a n d  w h ic h  
re q u ire  the  t r ib u n a l to  engage in  e x tra o rd in a r ily  
so p h is tica te d  reason ing  [and  w h ic h ] d o  n o t seem to  m e to  
serve any  w o r th w h ile  p u rp o se .’4 

T he  M in is te r  in tro d u c e d  the  M ig ra t io n  A m e n d m e n t (R ev iew  
P rov is ion s) B il l 2 0 0 6  in  la te 20 06 . T he  p u rp o se  o f  the 
p ro po sed  a m e n d m e n t is tw o fo ld : ( i)  i t  w o u ld  enab le  the 

tr ib u n a ls  to  p u t  m a tte rs  o ra lly  d u r in g  the  h e a rin g  to  satisfy 
th e ir  s4 2 4 A /s3 5 9 A  o b lig a tio n s , and  w o u ld  g ive  th e m  a 
d is c re tio n  to  p e rm it  an a d jo u rn m e n t i f  i t  is reasonab ly  
re q u ire d  so th a t an  a p p lic a n t can resp on d ; a n d  ( i i )  i t  w o u ld  
b r in g  w r i t te n  m a te r ia l p ro v id e d  at the  a p p lic a t io n  stage 
w i th in  the  a m b it o f  the  sub -sec tio n , p ro v id in g  e x e m p tio n  
fro m  d isc losu re .

T he  B il l was re fe rre d  to  the  Senate S ta n d in g  C o m m itte e  on  
Legal and  C o n s titu t io n a l A ffa irs . A  w id e  range o f  b o th  o ra l 
and  w r i t te n  subm iss io ns  op po sed  the  B il l o n  the  g ro un ds  o f  
un fa irness , la ck  o f  r ig o u r, added  com p le x ity , a n d  unevenness 
and  l ik e ly  in c o n s is te n t a p p lic a tio n  o f  processes.

In  SZEEU W e in b e rg  J m ade a s im ila r  c r it ic is m  -  a lth o u g h  
reg a rd ing  the  c u rre n t la w  -  w h ile  c o m m e n tin g  o n  the 

in c id e n ce  o f  appeals an d  a p p lic a tio n s  (w h ic h  p ro m p te d  the
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g o ve rn m e n t to  in tro d u c e  the B ill in  its  p resen t fo rm ):
‘ [1 7 4 ] . . .  these appeals ...  seem to  m e to  illu s tra te , and 
n o t fo r  the  f irs t  t im e , the  p ro b le m s  th a t can arise w h e n  
the  leg is la tu re  em b a rks  u p o n  the  course o f  es ta b lish in g  a 
h ig h ly  p re s c r ip tiv e  code o f  p ro ce d u re  fo r  de a ling  w ith  visa 
a p p lica tio n s , and  w i th  subsequent a p p lic a tio n s  fo r  review, 
ins tead  o f  s im p ly  a llo w in g  fo r  such  m atte rs  to  be dea lt w ith  
in  accordance w i th  the  w e ll-d e v e lo p e d  p r in c ip le s  o f  the 
c o m m o n  law.

[17 5 ] O ne o f  the  reasons fo r  the  d if f ic u lty  is th a t the 
le g is la tu re  has chosen to  use the  te rm  “ in fo rm a t io n ” w h e n  
sea rch ing  fo r  a g lo b a l exp ress ion  designed to  tr ig g e r the 
o b lig a tio n s  im p o se d  u n d e r s424A . T he  te rm  “ in fo rm a t io n ” 
is n o t d e fin e d  in  the  A c t, an d  i f  i t  w e re , i t  w o u ld  n o t 
necessarily  con du ce  to  c la rity . “ In fo rm a tio n ” is in a p t, as a 
w o rd , to  encom pass at least som e o f  the  c ircum stances th a t 
w o u ld  n o rm a lly  g ive rise to  a du ty , as a m a tte r o f n a tu ra l 
ju s tic e , to  in v ite  co m m e n t fro m  an  a p p lica n t. Its  use in  
s4 2 4 A  can lead  to  u n sa tis fa c to ry  resu lts .’

T he  rese rva tio n  re g a rd in g  the  use o f  the te rm  ‘in fo rm a t io n ’ 
was echoed b y  Y ou ng  J in  NBKT v Minister of Immigration and 
Multicultural Affairs 5

‘ [40 ] .. .  the p o te n tia l d i f f ic u lty  I have id e n tif ie d  is, as 
W e in b e rg  J observed  in  SZEEU . . .  the  p ro d u c t o f  the 

le g is la tu re ’s cho ice  o f  the  te rm  “ in fo rm a t io n ” w h e n  
sea rch ing  fo r  a g lo b a l exp ress ion  to  tr ig g e r the  o p e ra tio n  

o f  s424A . I d o u b t th a t the  le g is la tu re  in te n d e d  th a t s42 4A  
s h o u ld  a p p ly  to  in fo rm a t io n  th a t is as basic  to  the w h o le  
re v ie w  process as the  dates u p o n  w h ic h  the  a p p lic a n t 
a rr ive d  in  A u s tra lia  and  a p p lie d  fo r  a p ro te c t io n  v isa .’

In  SZEEU, W e in b e rg  J co n c lu d e d :
[18 1 ] W ere i t  n o t fo r  SAAP, i t  w o u ld  m a tte r l i t t le  

w h e th e r any n o tice , in  c o m p lia n ce  w ith  a d u ty  to  act fa irly , 
was g ive n  o ra lly  o r  in  w r it in g .  Ind eed , in  som e cases it  
m ig h t n o t  m a tte r w h e th e r such  n o tice  was g iven  at a ll.
T he  t r ib u n a l’s d u ty  w o u ld  be s im p ly  to  ensure th a t i t  acted 
fa ir ly . ..

[18 2 ] H ow eve r, s ince SAAP, fa irness is  n o  lo n g e r the  
tou chs tone . Ind eed , i t  m ay  be regarded  as b e in g  o n ly
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marginally relevant... It is sufficient simply to show that 
the “information” contributed in some way, which renders 
it an operative causal link to the decision itself.

[183] With great respect, 1 doubt that the legislature ever 
contemplated that s424A would give rise to the difficulties 
that it has, or lead to the results that it does. The problems 
that have arisen stem directly from the attempt to codify, 
and prescribe exhaustively, the requirements of natural 
justice, without having given adequate attention to the 
need to maintain some flexibility [in applying those 
requirements]... As is demonstrated by the outcome of at 
least some of these appeals, codification in this area can 
lead to complexity, and a degree of confusion, resulting in 
unnecessary and unwarranted delay and expense.’

Against this background, the Bill clearly has some 
major flaws.

First, in relation to the amendment allowing the tribunal 
to comply with its obligations orally, the proposed scheme 
would lack the precision of the present system. Framing 
questions with the rigour and discipline that the written 
process requires is indispensable.

The amendments additionally involve a requirement to 
orally explain the consequences of why something is part 
of the reason for a decision but, more controversially, add 
an additional layer of discretion as to whether to grant 
additional time for response and ‘to adjourn the review’.
This discretion may well be judicially reviewable. In the 
Senate Committee hearings, the submissions consistently 
noted the difficulties of unrepresented, vulnerable people in 
understanding the current process. The submissions argued 
that the proposed scheme will simply compound these 
difficulties -  particularly the new discretion to adjourn.

As regards judicial review consequences, it is unlikely that 
the amendments will reduce the recourse to litigation. The 
changes will require parties to engage in a complex and 
time-consuming process of checking transcripts of orally 
submitted information to see whether it has been properly 
described and communicated. There is no substitute for

rational, considered responses in writing to information that 
is also provided in writing.

The amendment proposes to remove the distinction 
between information provided at first instance to the 
department and that provided to the tribunal. Eliminating 
that distinction will interfere with the rules of natural justice 
as properly recognised by the courts and practised in the 
tribunals. Under the current scheme, natural justice requires 
the tribunal to bring any inconsistencies -  including anything 
that is said earlier but not later, or something that is added 
to -  to the attention of applicants. Applicants often have 
no record or do not recall what they said two or three years 
ago, or are simply unaware of the significance of certain 
documents. Cases often turn on adverse inferences drawn 
from such inconsistencies. Abolishing the distinction will 
therefore lead to unfairness for applicants.

Finally, the proposed amendments will produce a confusing 
and uncertain scheme, with inconsistent applications of the 
rules between individual members of tribunals who will 
inevitably adopt their own practices.

The best outcome would be, as Weinberg J has suggested 
so persuasively, a return to the rules of natural justice. If the 
common-law rules of procedural fairness were reinstated and 
s424A, s359A and s57 removed altogether, fairness would be 
the touchstone -  as it should be. ■

Notes: 1 [2006] FCAFC 2 (24 February 2006). 2 See P re c e d e n t  
78, pp48-9. 3 [2005] HCA 24 (18 May 2005) 4 At [1801; see also 
[176H179] 5 [2006] FCAFC 195 (20 December 2006).

Jo h n  A Gibson is a member of the Victorian Bar. He is the editor 
of a CD Rom legal service published quarterly with fortnightly updates 
and of a weekly email case note service for migration practitioners. 
P H O N E (03) 9642 2110 e m a i l  irc@rubix.net.au 
W E B S IT E  www.ircon.com.au
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