
EDITORIAL

By Ben Z i pse r

The rule of law involves at least four core
principles -  that the polity must be governed 
by general rules laid down in advance; that 
these rules must be applied and enforced; 
that disputes about the rules must be resolved 

effectively and fairly; and that the government of the polity 
is bound by the same rules as its citizens.

The period of the Howard administration in Australia 
from 1996 to 2007 was marked by a number of issues 
that highlight the importance of the rule of law and the 
institutions and mechanisms supporting it. These issues 
included a call by the deputy prime minister in 1996 -  
dissatisfied at the time with a recent decision of the High 
Court -  for retiring judges of the court to be replaced with 
‘Capital-C Conservatives’; the incarceration of David Hicks 
at Guantanamo Bay without trial for over four years and 
his prosecution for retrospective criminal offences under 
rules of procedure and evidence considered unfair by 
lawyers and jurists in civilised countries; the introduction 
in Australia of national security legislation that significantly 
infringes the civil liberties of individuals and the ability of 
the press to report on matters invoking the legislation; and, 
more recently, the detention of Dr Mohamed Haneef and 
cancellation of his visa.

This edition of Precedent considers matters concerning the 
rule of law. The doctrine of the separation of powers

-  fundamental to the rule of law -  is the subject of an article 
by the federal attorney-general, Robert McClelland MR 
Other institutions or mechanisms that support the rule of 
law include a bill of rights, the subject of an article by Dr 
Wendy Lacey at the University of South Australia; a free 
press, the subject of an article by Dr David Blackall at the 
University of Wollongong and Seth Tenkate; and judicial 
review of administrative action, the subject of an article by 
Matthew Smith, a magistrate of the Federal Magistrates 
Court. Anti-terrorism laws and the rule of law are reviewed 
by Nick Niarchos AM; the criminal justice system and the 
rule of law by Dr Donna Spears; recent developments 
concerning the death penalty in Indonesia by Julian 
McMahon; the rule of law and international human rights by 
Maarten Vlot; and the High Courts recent decision in 
Thomas v Mowbray on the constitutional validity of part of 
the Howard administration’s anti-terror legislation by Amy 
Douglas-Baker. 1 thank each author for their contribution to 
what 1 believe is a very strong and timely edition of 
Precedent. ■

Ben Zipser is a barrister based at Selborne Chambers in Sydney 
and a member of the editorial committee o f Precedent.
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