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FOCUS ON DUTY OF CARE

Now, perhaps inevitably, people who are
suffering obesity-related illness are looking 
to the big fast-food manufacturers for 
compensation. The big question is the nature 
and extent of the duty of care owed by fast 

food manufacturers to consumers of their products, and 
the extent to which this is offset by the popular concept 
of ‘personal responsibility’. Much can be gleaned from the 
tobacco litigation that has already transpired.

TOBACCO LITIGATION
The US has paved the way in litigation relating to chronic 
diseases. The first major targets for this litigation were the 
tobacco companies. The first two ‘waves’ of tobacco litigation 
in the US, in the 1950s and 1980s, were unsuccessful for 
plaintiffs.2 Back then, the public was only just starting to 
become aware of the dangers of cigarette-smoking, and 
juries found that tobacco companies were not liable, as they 
couldn’t have foreseen the adverse health implications that 
would arise from smoking.3

In 1964, when the Report to 
the Surgeon General on Smoking4 
was released, the link between 
tobacco-smoking and certain 
chronic diseases was finally 
widely accepted. Developing 
public awareness of the dangers of 
smoking gave rise to an associated 
sentiment that smokers were the 
authors of their own misfortune.5 
Cases brought in the following few 
decades were also unsuccessful.

Recently the pendulum has 
swung back the other way, largely because leaked documents 
indicated that the tobacco companies had known about the 
harmful effects of cigarette-smoking since the at least the 
1960s, if not earlier, and had concealed their knowledge 
of these dangers.6 In contrast to the former public attitude, 
smokers could now be viewed as victims of an industry that 
knowingly dealt in addiction.7

The revelations emerging from the leaked documentation 
have led to cases being brought in negligence, but also 
on other bases including product liability for defective 
warnings, fraud and intentional misrepresentations.8 This 
latest round of litigation has resulted in some resounding 
successes for individual plaintiffs and large class actions.

Australia has been relatively slow to follow the US in terms 
of litigation aimed at industries that contribute to chronic 
disease. The Cancer Council has attributed this to a number 
of factors, including the different procedures in Australia 
(particularly the ‘loser pays’ principle for court proceedings); 
the disincentive for lawyers to take on novel and complex 
litigation due to the inability to charge a percentage fee; and 
the restricted availability of large punitive damages awards 
in Australia.9 Suffice to say, the litigation brought in Australia 
to date has not enjoyed the same success as some of the US 
litigation.

In 2002, Rolah McCabe became the first Australian (and

indeed, the first non-American person) to bring a successful 
claim against a tobacco company,10 in the now infamous case 
of McCabe v British American Tobacco Australia Services Ltd.11 
Mrs McCabe was a long-term smoker who, at the time of 
the trial, was 52 and dying of lung cancer. The bases for Mrs 
McCabe’s claim were similar to the grounds for the claims 
in the third wave of the American tobacco litigation. In 
particular, she alleged that the tobacco industry knew that 
cigarettes were dangerous and addictive and that, despite 
this knowledge, it not only failed to take reasonable steps 
to reduce the risk to consumers, but actively marketed to 
children.12

Evidence emerged that the defendant had deliberately 
destroyed relevant documents, and the trial judge found that 
this was done with the intention of denying Mrs McCabe 
a fair trial.13 On this basis, the judge held that the plaintiff 
had suffered incurable prejudice and that the defence 
must be struck out. Accordingly, a verdict was entered for 
the plaintiff and she was awarded damages of just under

$700,000 .14 On appeal, 
the Victorian Court of 
Appeal overturned the 
trial judge’s decision 
on the basis that many 
of the documents 
admitted by the trial 
judge into evidence were 
subject to privilege and 
confidentiality claims.15 
However, further 
documentation has since 
been leaked that may 
defeat British American 

Tobacco Australia’s privilege and confidentiality claims, 
allowing the McCabe case to be re-pleaded and re-started.16

There have not yet been any successful class action 
lawsuits in Australia regarding tobacco-related disease. In 
2004, the NSW Supreme Court refused to allow a plaintiff 
to bring a class action against Phillip Morris Limited.17 The 
lawyers involved in the case expressed the view that the 
decision effectively ruled out the possibility of further class 
actions against tobacco companies in Australia.18

The Australian litigation involving harm suffered by 
smokers is still in its very early stages, and is yet to find a 
resonance with the general public. However, other litigation, 
and threatened litigation, relating to cigarettes and smoking 
have been quite successful.

In 2005, the Australian Competition and Consumer 
Commission (ACCC) threatened to take legal action under 
the Trade Practices Act 1974 (Cth) against Phillip Morris 
(Australia) Limited, British American Tobacco Limited and 
Imperial Tobacco Australia Limited, in relation to those 
companies’ use of misleading terms such as ‘light’ and ‘mild’ 
to describe cigarettes.19 Research indicated that smokers 
believed that such terms meant that cigarettes so marked 
were a ‘healthier’ choice than regular cigarettes, when in fact 
the evidence showed that this was not the case.20 The case 
was eventually settled before it was even litigated, with the

McDonalds' decision to 
publish nutritional information 
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ACCC agreeing that it would not litigate in exchange for 
undertakings provided by the tobacco companies that they 
would cease using the misleading terms and would also fund 
a $9 million advertising campaign to inform the public that 
those terms had been misleading.21

Several successful cases have also been brought by 
plaintiffs who developed chronic illnesses as a result of 
exposure to second-hand smoke. In 1992, Ms Scholem 
successfully sued her employer for health conditions that she 
sustained as a result of being exposed to passive smoking 
in her work environment.22 Her case was the first passive 
smoking case in the world to be successful.23 In 1996, 
Marlene Sharp brought a successful action against two of 
her employers for their failure to take reasonable care to 
protect her from inhaling second-hand smoke during her 
employment as a bar attendant at a hotel and RSL club, 
which resulted in her developing cancer.24

IS THERE A FUTURE FOR FAST FOOD LITIGATION?
The litigation against fast food companies for the health 
problems associated with obesity is still in its infancy, and 
in many ways can probably be compared to the first wave 
of tobacco litigation in the 1950s. The major difficulty for 
plaintiffs is the public perception that people should take 
personal responsibility for their eating habits, and this has 
made obesity-related litigation politically unpopular.23 This 
view is well encapsulated by Congressman Sensenbrenner, 
chairman of the United States Congress Judiciary 
Committee, who has been quoted as saying, ‘D on’t run off 
and f ile  a lawsuit i f  you are fa t . .. Look in the mirror, because 
y o u ’re the one to blame.’26

Again, the US is leading the way when it comes to 
obesity-related law-suits. The first major case was filed by 
Caesar Barber against McDonalds, Burger King, Wendy’s and 
Kentucky Fried Chicken.27 Mr Barber, who was 56 at the 
time and weighed 270 pounds, alleged that he had become 
obese, and developed obesity-related health problems, as a 
result of eating the defendants food. However, the case was 
viewed very dimly by the public and, as a result, his lawyers 
decided to put the case on hold and to use a different case.28

The new test case, Pelman v M cDonalds,29 was brought 
by children who alleged that they had sustained health 
problems as a result of becoming obese from eating 
McDonalds’ food. The claim was initially brought on a 
number of bases which were eventually narrowed to two 
main points: that McDonalds had failed to warn consumers 
of the danger posed by its food, and that it had breached the 
state consumer protection laws by engaging in fraudulent 
and deceptive conduct.30 Further revision saw the failure 
to warn allegation withdrawn, and the court found that 
the plaintiffs had not successfully proved the remaining 
allegation of breach of the consumer protection laws.31

Even though the case was not successful, McDonalds 
changed a number of its practices very shortly after the 
case, including making nutritional information more widely 
available and adding healthier options to its menu.32

The plaintiffs in Pelman may have had more success had 
they maintained the negligence claim based on a failure to

warn. The thrust of this argument is that the foods are so 
processed and have so many additives that the end result 
is fundamentally different from what the reasonable person 
would expect from ‘food’ and that McDonalds therefore had 
a duty to warn consumers that the foods were potentially 
harmful to health.33 As some commentators have noted: 

‘Arguments emphasising the synthetic nature of 
McDonald’s food appeared to have hit the mark in Pelman: 
the judge analogised McDonald’s products to genetically 
engineered food and suggested that consumers are not 
well positioned to understand the health impacts of such 
complex products.’34

This suggests that future litigation regarding obesity would 
have a greater chance of being successful if claims are 
brought on the basis of a breach of duty of care for failure to 
warn. There may also be scope for litigation to be brought 
for breach of consumer protection laws, even though the 
Pelman plaintiffs were not successful in this regard. The 
success of these ‘breach of statutory obligation’ claims 
would depend on the particular provisions of the consumer 
protection laws in the jurisdiction where the claims were 
being brought.

Critics of obesity litigation say that it is ‘frivolous’ 
litigation, and that it should never, and will never, succeed. 
Critics argue that there are considerable differences between 
tobacco and food, primarily because there are no health 
benefits from smoking; by contrast, there is no safe way to »
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abstain from food.35 The most widely cited problem with 
obesity litigation is that of causation, as there are often a 
myriad of different influences and lifestyle factors that can 
lead to obesity.

Academics have tended to point to causation as ‘the 
most formidable hurdle fo r  fast food plaintiffs’.36 Some have 
suggested that, in order to establish causation, plaintiffs will 
have to satisfy a three-limbed test, namely:37
1. They must prove that the defendant’s food was a 

substantial factor in their obesity.
2. They must prove a link between obesity and the specific 

health condition that is claimed.
3. They must prove that if appropriate warnings had been 

given, they would have avoided the food that caused 
their ill-health.

On the other hand, believers in the future of obesity lawsuits 
draw clear connections between the obesity litigation and 
tobacco litigation. Some have commented that those who 
do not believe that obesity litigation has a future have not 
truly understood the lessons from the tobacco litigation,38 
and have pointed to the fact that it takes the juries, and the 
public, time to accept new ideas and concepts.39

Despite the fact that the obesity litigation has not yet 
been successful in terms of receiving a favourable verdict 
from the courts, the commencement of some claims against 
fast food and snack food companies have yielded positive 
results without the need to proceed to a hearing. In 2003, a 
claim was brought against McDonalds and Kraft in relation 
to the use of trans fatty acids in their foods.40 As a result 
of the mere filing of this lawsuit, McDonalds agreed to pay 
a total of $8.5 million to the American Heart Association 
and to fund advertisements to notify consumers about the 
existence of trans fatty acids in its products, and Kraft agreed 
to significantly reduce or entirely remove trans fatty acids 
from its products.41 Sometimes, ‘the mere threat o f litigation is 
enough to induce an industry to change its ways’.42

As yet, there have not been obesity-related cases in 
Australia but, if the US litigation is any indication, it will 
only be a matter of time before similar cases are brought 
here.

LEGISLATIVE CHANGES: THE GOVERNMENT 
STRIKES BACK
Much recent legislation, both in Australia and internationally, 
has a strong flavour of ‘personal responsibility’. The 
legislation that has been enacted under the banner of 
personal responsibility has had the effect of significantly 
curtailing the rights of injured persons. Chief Justice 
Spigelman has commented that:

‘One of the clearest themes to emerge in recent Australian 
case law and legislation is the renewed emphasis on 
individuals taking responsibility for their own actions. 
There is a distinct retreat in Australian jurisprudence, 
as in a broad range of social policies, from the hitherto 
dominant relativism by which misconduct is to be 
explained and, generally excused, on the basis of 
difficulties experienced by a person in his or her 
upbringing or other social interaction.’43

In the US, legislation has been enacted in over 20 states 
limiting the exposure of fast food companies to obesity- 
related claims.44 At a federal level, two similar personal 
responsibility bills were considered by Congress, although 
they were not passed. These were the so-called ‘cheeseburger 
bills’ -  the Personal Responsibility in Food Consumption Act 
(2003),45 and the Commonsense Consumption Act (2005).46

In Australia, all of the state and territory governments 
have introduced legislation to alter the common law position 
in relation to both liability and damages for tort litigation.
In NSW, we have the Civil Liability Act 2002. The Act 
has the double effect of both limiting liability for tortious 
conduct and limiting the damages that can be recovered.
The majority of the Act specifically does not apply to 
tobacco-related claims,47 but there is nothing to exclude its 
application for claims relating to other chronic illnesses.

Of great significance are the provisions regarding ‘obvious 
risk’ in the Civil Liability Act 2002 (CLA). It provides that 
injured persons are presumed to be aware of obvious risks,48 
which are defined as risks that would have been obvious 
to a reasonable person, including risks that are a matter of 
common knowledge.49 Further, there is no duty on potential 
defendants to warn of obvious risks.50 These provisions 
could prove to be fatal to obesity claims, unless plaintiffs can 
show that the food that is complained of was so substantially 
different from normal food that a reasonable person could 
not have been aware of the risk of eating it.

At around the same time that the CLA was being 
introduced, the Trade Practices Act 1974 (TPA) was also 
amended in ways that significantly impact on the ability 
of potential plaintiffs to claim for chronic illnesses brought 
about by dangerous products. These amendments do 
not affect tobacco litigation, as the TPA contains specific 
exceptions for tobacco-related claims.51 There are no 
exceptions, however, for claims regarding other chronic 
illnesses such as obesity-related illnesses.

Perhaps the most significant of the changes to the TPA was 
that the right to bring a claim for personal injury or death 
due to misleading and deceptive conduct was removed.52 
Consumer protection provisions, including misleading and 
deceptive conduct, have been an important feature of the 
US tobacco and obesity litigation. Denying plaintiffs the 
option of claiming for misleading and deceptive conduct will 
most likely limit the potential for litigation to be successful. 
Furthermore, the Act was also amended to include restric­
tions to damages that can be claimed in personal injury 
matters, along similar lines to the provisions in the CLA.53

One of the other major amendments to the TPA was to 
create a ‘long-stop’ period of limitation of 12 years from 
the date of the act or omission that causes an injury, unless 
extended by the court.54 The Act also prohibits the court 
from extending the limitation period for more than three 
years after the date of discoverability of the cause of action.55 
These changes to the TPA could restrict much potential 
litigation for chronic illnesses, as often the initial acts or 
omissions happen many years before the claim is brought, 
and the restrictions on causes of action and damages would 
also make some cases less viable.
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Given the paucity of litigation in Australia for chronic 
diseases, and the relatively recent introduction of the CLA 
and the amendments to the TPA, it is probably too soon to 
draw any firm conclusions regarding the impact that the 
legislation will have on litigation.

C O N C LU S IO N
The ‘cheeseburger bills’ and other such restrictive legislation 
have the potential to quash all litigation for obesity-related 
illness before it even takes its first steps. Perhaps, in years to 
come, there will be revelations about the fast food industry 
that will change the public perception of obesity-related 
claims in much the same way as public perception to 
tobacco claims altered dramatically in recent times. If this is 
the case, then there may be the prospect for claims against 
fast food companies to succeed. However, the future of fast 
food litigation is at this stage uncertain. ■
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