
The IMPORTANCE of NATURAL 
JUSTICE in protecting individual rights

By M a r ia  M a s t r o i a n n i

It is important in a liberal democratic society to have a free press. The Haneef case 
clearly demonstrates that a free press is of greater significance to the protection of the 
rights of individuals than a bill of rights.

Australia’s Constitution is about the division of 
power between the states and Commonwealth. 
There is no reference in it about protecting the 
individual’s basic rights. Any protections that 
may exist are derived from the common law, 

which can be overridden by an Act of Parliament.1
Can a free press be a good substitute for a bill of rights?

In light of the Haneef case,2 the answer must be an 
emphatic ‘no’.

NATURAL JUSTICE
Natural justice (NJ), originally a common law doctrine of 
obligation, is an important administrative law principle 
imposing a code of fair procedure as a practical, not an 
abstract, concept.3 It is a doctrine of indefinite scope, 
and has universal and long-standing appeal. NJ is a legal 
requirement that applies to government decision-making to 
ensure that it is fair and reasonable. It can be enforced by 
the courts, administrative tribunals and ombudsmen and, if 
a decision has breached NJ, a court can declare that decision 
to be invalid.

The High Court has repeatedly affirmed that breaches 
of NJ by Commonwealth officials warrant the grant of 
a constitutional remedy under s75(v) of the Australian 
Constitution.4

The essence of NJ is that it sets standards and procedures 
that must be observed in administrative decision-making, 
such as the prior hearing rule, bias rule,5 probative 
evidence rule and the duty of inquiry and, although not 
authoritatively endorsed by the High Court, these standards 
and procedures influence other stages of the decision
making process. The presumption is that NJ applies to the 
exercise of judicial power by a court.

The courts’ reasoning process must involve due 
consideration of implication, exclusion and content. Full 
and impartial consideration of all the relevant issues results 
in decisions that are correctly made, ensuring public 
confidence in that decision-making process; otherwise, the

doctrine of NJ would be brought into disrepute.6
An obligation to impose (or deny7) NJ can be expressly 

specified in legislation8 and unless there is legislative 
intention to exclude it, the implication is that NJ applies.9 
There is a duty to act fairly by applying procedural fairness 
to decisions that affect rights, interests and legitimate 
expectations.10

When determining whether NJ applies, courts must also 
consider statutory exclusion,11 the statutory framework for 
making/reviewing a decision,12 the criteria for a decision,13 
the nature of the power being exercised,14 the character of 
the decision-maker,15 the effect or impact ol the decision,16 
and issues such as the need to make an urgent decision, 
national security or the risk that a hearing will frustrate the 
objective of the statute.17

TERRORISM
Does anti-terrorism legislation (ATL), which trespasses on 
the basic notion of NJ, deliver both security and justice?
The assumption in a free society is that any legal restrictions 
on our freedoms should be kept to a minimum, and there 
must be good reasons for imposing any limitations on those 
freedoms. The exercise of special (unaccountable) powers 
to identify terrorism, by interfering with an individual’s 
person and liberty constitutes ‘grave infringement of the 
most elementary and important of all common law rights’,18 
especially if the person is not a suspect and may not even be 
a sympathiser of terror.

A person may be detained in custody, virtually 
incommunicado, without even being accused of involvement 
in terrorist activity, on grounds that are kept secret and 
without the effective opportunity to challenge the basis of 
his or her detention. By excluding access to the courts and 
restricting a court’s access to material used to determine the 
validity of an exercise of a power, the rule of law is denied.19

In the recent case of Thomas v Mowbray,20 the court held 
that a ‘control order’ issued under ATL was valid and did 
not contravene the Constitution. However, Justice Kirby
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(dissenting) said that the court should deject legal and 
constitutional exceptionalism'.21

The Haneef case22 set new precedents, where the old 
rules no longer applied, and highlights some of the more 
serious erosions of NJ issues. The charging and detention 
of Dr Haneef represented the first test of some of the more 
extraordinary provisions of Australia’s ATLs, comprising 
over 40 pieces of security-related legislation, passed by the 
Howard government since 11 September 2001.

The Australian Federal Police (AFP) used powers under 
Part 1C of the Crimes Act 1914, to detain Dr Haneef for 
almost 12 days (using the mechanism of 'dead time’), at 
the end of which it charged Haneef with the relatively 
minor terrorist offence of providing support to a terrorist 
organisation (whether ‘recklessly’ or ‘intentionally’ is a matter 
of contention).23

When these laws were passed in 2004, the government 
assured a Senate inquiry that the duration of detention time 
being contemplated was likely to be 16 or 24 hours before 
the person would have to be charged, however, no cap was 
placed on ‘dead time’. Nor was the promise that laws would 
be reviewed after one year fulfilled.24

In the interest of national security, ATL provides 
for increased investigatory powers authorising greater 
surveillance and intelligence-gathering and an expanded 
range of terrorist offences with low evidentiary thresholds, 
without the long-established legal principles guaranteeing 
due process. The result is increasing infringements of 
peoples human rights.25

Australia has a separation of judicial powers, and people 
are entitled to a fair trial and a fair process. However, after 
detaining Haneef for almost two weeks, all the government 
could come up with was a very mild terrorism charge 
against him.26

People charged with serious offences have the right to 
make a bail application, but there is no provision in ATL for 
similar applications to be made, and no surety of NJ.27 The 
Commonwealth opposed bail for Haneef, but when this was 
unexpectedly granted, no appeal was lodged. Instead, the 
Minister for Immigration invoked his discretion to revoke 
Haneef’s visa for failing the ‘character test’. The effect of 
this was that Haneef’s immediate liberty was ultimately 
determined not by an impartial judicial process but by 
executive decree.

The right to life and liberty, freedom from torture, tyranny 
and oppression are all examples of absolute rights, and 
should be protected by the rule of law.28 Balancing these 
rights with national security is not appropriate.29 Security 
objectives are not advanced by diminishing these absolute 
rights.30 Tough ATL can lead to executive over-reach, and 
this does not make us any safer.

TERRORISM v RIGHTS
Australia is the only democratic nation without a national 
Bill of Rights.31 The courts of other major countries now 
base their decisions on human rights principles to which 
our courts cannot refer because we have no Bill of Rights to 
interpret.32

In Al-Kateb v Godwin,33 Justice McHugh obviously felt the 
injustice of the situation, but was constrained by the law to 
find as he did; he said that Australia was criticised for being 
one of the few countries in the Western world that does 
not have a Bill of Rights.34 Former High Court Chief Justice 
Gerard Brennan said that it was possible for fundamental 
human rights to be extinguished by statute, because 
Australia does not have a Bill of Rights.35

Australia has adapted anti-terror laws from other nations 
such as Britain, but without incorporating the safeguards 
such as Britain’s Human Rights Act 1998, which sets out 
the basic standards of liberty needed for a democracy and 
ensures that ATLs do not undermine the values that they are 
meant to protect. If we had a similar Act in place, Haneef’s 
treatment would have been quite different.36

The Commonwealth’s handling of the alleged terrorism 
case against Haneef illuminates the fact that a national Bill of 
Rights is required37 to safeguard the rules of NJ and human 
rights. Therefore, Australia must take extra precautions to 
make sure that our ATLs operate fairly, without political 
interference, and observe the rule of law and NJ.

IMMIGRATION/PERSONAL RIGHTS
The modern trend has been to treat all immigration 
decisions, including visa applications, as decisions affecting a 
person in a direct and individual way, thus attracting a right 
to a hearing. »
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Kioa38 was the first decision of the High Court to decide 
unequivocally that NJ applied to immigration decision
making (involving personal matters). It was seen as a most 
important development that warranted a change to the 
common law principles as to when NJ applies.

After the Courts decision in Haoucher39 (which held that 
the Ministers decision to reject an AAT recommendation 
favourable to Haoucher was invalid, as the Minister had not 
accorded Haoucher NJ and this exercise of statutory power 
deprived Haoucher of a benefit or privilege that he had a 
legitimate expectation of obtaining or continuing to enjoy), 
Parliament responded, in 1992, by enacting a new scheme 
for reviewing immigration decision-making.

In Aala,40 it was held that the principles of NJ can only be 
excluded by plain words of necessary intendment, and that 
a breach of NJ should lead to a decision being overturned, 
unless it is insignificant and the result would inevitably have 
been the same.

Consequently, in Al Khateb v Godwin41 and Al KhafajiA2 
the majority of the High Court said that, provided the 
Immigration Minister retained the intention of eventually 
deporting such people, their detention would be valid, even 
if it was potentially indefinite.

IMMIGRATION/EVIDENCE
Six months after the Aala case, the contentious role played 
by the NJ doctrine in immigration litigation came to the 
fore again, in another proceeding commenced under s75(v) 
of the Constitution. In the Miah,43 case, the majority of the 
High Court held that a breach of NJ had occurred, and 
concluded that an onus rests on a decision-maker to initiate 
disclosure of adverse information to an applicant and offer 
him or her an opportunity to respond to it before acting on 
it or reaching a decision.

Taken together, Kioa, Haoucher and Miah make it 
problematic for a decision-maker to reject an application 
of any kind without first disclosing to the applicant both a 
draft of the statement of rejection and any internal briefing 
note that contains a candid or adverse comment.

History shows that every time the courts have handed 
down a pro-rights decision, Parliament has effectively 
nullified it by amending the Migration Act 1958 (Migration 
Act), with provisions seriously breaching the individuals 
rights to NJ in decision-making, and ignoring international 
treaties and conventions that Australia has ratified.

Revocation of Haneefs visa focuses attention on 
fundamental breaches of human rights and the rule of law 
under the Migration Act. Section 501(3) (that is, the section 
applied to Haneef) empowers the Minister to refuse or cancel 
a visa based on a persons character and is extraordinary in 
stating that NJ does not apply to it; that the decision has 
no right of merits review, and has only limited grounds of 
judicial review. Section 503A compounds the problem by 
protecting the ‘information supplied by law enforcement or 
intelligence agencies’. However, this provision can be over
ridden by written declaration by the Minister to make the 
material available to a court or tribunal.

Australia’s adversarial system relies on each party being

able to answer material provided by the other, and depends 
on cross-examination, countering evidence, the possibility 
of challenge and contradiction. It relies on judges weighing 
countervailing evidence and arguments. If ‘protected 
information’ is not subject to this process, judges are denied 
a key aspect of the adversarial system and forced to make 
decisions in a vacuum, comprising evidence from only one 
side (which has huge resources/powers at its disposal).44

The Minister’s decision to deny Haneef his liberty (and the 
opportunity to put his case forward) was based on ‘secret’ 
information that was not presented to the court during the 
criminal proceedings.

Such power should be restricted to only the most serious 
of cases and not used to trump the decision of a magistrate 
approving bail to someone accused of serious offences. 
Section 501 should not be abused by using it in cases where 
it is clearly unwarranted.45

The Minister used the visa cancellation as a mechanism 
to override the decision of the magistrate and to ensure that 
Haneef, whether guilty or not guilty of terrorism charges, 
never tasted freedom again in Australia.46

Numerous representatives from the legal profession have 
been vocal in criticising the government’s decision by saying 
the decision to cancel Haneefs visa was a ‘threat to the rule 
of law’ (President of the Australian Bar Association, Stephen 
Estcourt QC); using migration laws to continue to imprison 
a man, whom the court had ordered to be released ‘was a 
clear abuse of power’ (Tony Morris QC); legislation should 
not unnecessarily impinge on the rights of individuals and 
rights that have been established over centuries (Tim Bugg, 
President Law Council of Australia),47 and Haneef’s treatment 
was deplorable and represented a radical departure from the 
course of NJ.48

The idea of the rule of law is that everybody is constrained 
by the law, including raw executive power. However, the 
cancellation of the visa demonstrates that the scope of 
executive discretion can empower the government to achieve 
objectives that the ordinary criminal justice process has 
thwarted.49

A bail magistrate had already said that, on the facts of this 
case, Haneef was entitled to be at large pending his trial, 
but an hour later the Minister trumped that by withdrawing 
his visa -  not with the intention of removing Haneef, but 
in order to keep him in jail (all based on secret evidence), 
pending his trial. This appears to be an abuse of power for 
a very clear purpose. If a person’s rights can be permanently 
destroyed by the government acting on secret evidence, our 
democracy is at serious risk and we are heading towards 
dictatorship.50

Subsequently, the court ruled that the Minister had 
applied the wrong test (that is, s501(3)) and that he had 
erroneously relied on the decision in Wai Kuen Chan51 to 
argue that any association is sufficient to satisfy the test. For 
the Minister to exercise valid ministerial power, he must 
be able to identify an association by the visa-holder with a 
person, group or organisation that reflects adversely on the 
character of the visa-holder, and that this is a consequence 
of his or her association with the person or group suspected
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of the criminal activity.
The court was emphatic that the rule of law requires 

ministers, even when acting to protect national security, not 
I to use their ministerial powers erroneously and that it is 

the courts role to ensure that limits on executive power are 
respected.

The overturning of a ministerial discretion (exercised 
in the absence of any evidence that the person adversely 
affected had anything other than an innocent connection 
with the suspected wrongdoers) is an important example of 
the rule of law in action.52

CONCLUSION
Dr Haneef was held in detention without criminal charge for 
a period of 12 days. He was then charged under one of the 
many terrorism offences drafted so broadly as to enable their 
application to activities far removed from a terrorist attack or 
attempt. Bail was opposed by the Commonwealth, but then 
was unexpectedly granted. If the prosecution had disagreed 
with the grant of bail, it could have appealed. Instead, the 
federal government took away Haneefs right to a fair hearing 
by using immigration detention powers as a substitute for 
pre-trial detention, which is an illegitimate circumvention of 
the legal process and an abuse of power.

The Ministers action reveals the true face of the terrorism 
measures. Dangers lurk not only in ATbs extraordinary 
detention powers, the restrictions on the ability to obtain 
bail and the ill-defined offences with very severe penalties, 
but also in the readiness with which the executive branch of 
government subverts the protections accorded to the accused 
by the legal process, the willingness that it shows to ignore 
the doctrine of the separation of powers, and its ability to 
become the judge and jury as well as the investigator and 
prosecutor.

Haneefs case exposed serious problems with Australia’s ATL 
and similar injustice can easily be seen in other laws that 
have yet to be pressed into service.53 This case has eroded 
public confidence in the agencies entrusted to safeguard 
public security, and highlights the importance of the courts’ 
role in ensuring that the principles of NJ prevail, so as to 
ensure that people's rights are properly protected.53 ■
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