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PUBLIC AUTHORITIES 
STATUTORY DUTIES,
f u n c t io n s  R o w e r s

Tort law has always accepted that 
there is something different about 
public authorities. They are not 
like ordinary persons or corporate 
entities. They are constituted by 
and are representative of many 
groups of multiple persons with 
competing interests.1 Their duties, 
functions and powers are often 
informed by statute, the provisions 
of which have varied purposes 
arising from the policies of the day. 
Put simply: public authorities have 
power to do things that ordinary 
persons cannot.
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FOCUS ON LIABILITY OF PUBLIC AUTHORITIES

What governments and their agencies can
do, and what private law liabilities this can 
give rise to, are important matters going 
to the heart of the individual’s relationship 
with the state. It is thus unsurprising 

that there is continuing controversy in the law as to how 
to balance appropriately the imposition of tortious duties 
on public authorities with the nature and responsibilities of 
those authorities.

This article examines how the common law currently 
approaches this balancing exercise through the lens of key 
Australian authorities. It will then review more closely some 
of the ways that tort reform legislation in each Australian 
jurisdiction has intervened. Despite a focus on the provisions 
of Part 5 of the Civil Liability Act 2002 (NSW), which go the 
furthest and have had the most appellate consideration, the 
various other state and territory Acts will also be considered 
(‘the Civil Liability Acts’).2 This article does not include 
a consideration of the provisions applicable only to roads 
authorities.3

DUTY OF CARE AT COMMON LAW
At common law in Australia, the controversy over the 
liability of public authorities for tortious acts or omissions 
usually arises at the level of determining the existence 
and content of an authority’s duty of care in the tort of 
negligence. In Graham Barclay Oysters Pty Ltd v Ryan4 
Gleeson CJ observed:

‘Although the first principle is that the tortious liability of 
governments is, as completely as possible, assimilated to 
that of citizens, there are limits to the extent to which that 
is possible. They arise from the nature and responsibilities 
of governments. In determining the existence and content 
of a duty of care, there are differences between the 
concerns and obligations of governments, and those of 
citizens.’5

Sometimes the differences are not great. Establishing 
some types of duty can be quite straightforward, such 
as those arising from established categories that apply 
to classes of persons generally; for example: occupiers’ 
liability,6 employment relationships,7 and the professional 
responsibilities of medical staff at public hospitals.8

Outside of these recognised categories, however, usually 
when attempts are made to establish liability based on the 
availability or exercise of a power or function under statute, 
the position is less clear. In Sutherland Shire Council v 
Heyman,9 after citing over a century of high authority, Mason 
J confirmed:

‘It is now well settled that a public authority may be 
subject to a common law duty of care when it exercises a 
statutory power or performs a statutory duty.’10 

As to the circumstances in which that duty may arise, the 
common law has been less than ‘ well settled”. Over the 
years, the courts have toyed with a number of supposed 
‘unifying’ theories, acknowledging liability based on 
dichotomies of act and omission; duty and discretionary 
power; policy and operations; planning and implementation; 
through to public law-styled ultra vires filters; ‘proximity’

and ‘general reliance’. A detailed analysis of the waxing and 
waning of these theories is beyond the scope of this article; 
suffice to say that, in the words of Aronson, there are ‘a lot 
of scraps, but very few of these can be safely assigned to the 
scrap heap’.11

So what is the present common law approach? Ipp JA of 
the NSW Court of Appeal, and chairman of the panel which 
conducted the Review of the Law of Negligence,12 provides 
an illustrative summary and analysis in Amaca Pty Ltd v New 
South Wales.13 His Honour begins with the doctrine o f ‘general 
reliance’ from the decision of Mason J in Sutherland Shire 
Council v Heyman,'3 and states:
‘(a) Generally, a public authority, which is under no statutory 

obligation to exercise a power, owes no common law 
duty of care to do so.

(b) An authority may by its conduct, however, attract a duty 
of care that requires the exercise of the power.

(c) Three categories are identified in which the duty of care
may so be attracted:
(i) Where an authority, in the exercise of its functions, 

has created a danger.
(ii) Where the particular circumstances of an authority’s 

occupation of premises or its ownership or control of 
a structure attracts to it a duty of care. In these cases 
the statute facilitates the existence of a duty of care.

(iii) Where a public authority acts so that others rely on
it to take care for their safety.’15 »
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C o u r t s  h a v e  t o y e d  w i t h  a  n u m b e r  o f  

s u p p o s e d  ' u n i f y i n g '  t h e o r i e s ,  a c k n o w l e d g i n g  

l i a b i l i t y  b a s e d  o n  d i c h o t o m i e s  o f  a c t  a n d  

o m i s s i o n ;  d u t y  a n d  d i s c r e t i o n a r y  p o w e r ;  

p o l i c y  a n d  o p e r a t i o n s ;  p l a n n i n g  a n d  

i m p l e m e n t a t i o n ;  p u b l i c  l a w - s t y l e d  u l t r a  v i r e s  

f i l t e r s ;  ' p r o x i m i t y '  a n d  ' g e n e r a l  r e l i a n c e ' .

His H o n o u r th en  in co rp o rates  into his analysis the m ore  
re ce n t au th o rities  su ch  as Pyrenees Shire Council v Day,16 
Crimmins v Stevedoring Industry Finance Committee17 and  
Graham Barclay Oysters Pty Ltd v Ryan,ls to  d raw  the  
follow ing general prop osition s:
‘(a ) T he totality  of the relationship  b etw een  the p arties is the  

p ro p er basis for the d eterm in ation  o f a d u ty  of care.
(b ) The ca te g o ry  of co n tro l th at m ay co n trib u te  to  the  

existen ce  o f a d uty  of care  to exercise  sta tu to ry  p ow ers  
in clu des co n tro l, generally, of an y situ ation  th at con tain s  
w ithin  it a risk of h arm  to others.

(c )  A  d u ty  of care  d oes n ot arise m erely  b ecau se  an  
au th o rity  h as statu to ry  p ow ers, the exercise  of w h ich  
m ig ht p reven t h arm  to others.

(d ) T he ex isten ce  of statu to ry  p ow ers an d  the m ere p rior  
exercise  o f th ose pow ers from  tim e to tim e d o n ot, 
w ithou t m o re , create  a d u ty  to exercise  th ose p ow ers in  
the future.

(e ) K now ledge th at h arm  m ay result from  a failure to  
exercise  sta tu to ry  p ow ers is n ot itself sufficient to create  
a d u ty  of c a re .’19

A lthough  the d o ctrin e  o f ‘general relian ce’ as a to u ch sto n e  
of liability w as rejected  by a m ajo rity  o f the H igh  C o u rt in  
Pyrenees Shire Council v Day,20 Ipp JA  d oes n o t disregard  
it. P erh aps this is b ecau se , in w hat is n o w  referred  to as 
the ‘salient factors’ ap p roach , reliance is ju st a n o th e r w ay  
of u n d erstan d in g  the con tro l of the au th o rity  and  the  
vu lnerability  of the plaintiff.

In Stuart v Kirkland-Veenstra,21 a case  w here it w as  
u nsuccessfu lly  sou gh t to a ttach  a d u ty  o f care to  police  
officers in resp ect of a statu to ry  p o w er to  detain  m en tally  
ill o r  suicidal p erso n s, the H igh C o u rt m ad e its m o st recen t  
p ro n o u n ce m e n t o n  the su b ject.22 G um m ow , H ayn e and  
H eyd on  JJ , referrin g exten sively  to Graham Barclay Oysters 
Pty Ltd v Ryan,23 describ e the en qu iry  to be m ad e as follow s: 

‘ [ 1 1 2 ]  . . .  D oes that regim e erect o r  facilitate ‘a relationship  
b etw een  the au th o rity  [here the h o ld e r of s ta tu to ry  pow er] 
an d  a class o f p erson s th at, in all th e c ircu m stan ces , 
displays sufficient ch aracteristics  an sw erin g th e criteria  for 
in terven tion  b y the tort of n e g lig e n ce ?

[ 11 3]  E valu ation  of the relationship  b etw een  the h old er  
o f the p ow er and  the p erson  o r p erson s to w h o m  it is said

th at a d u ty  of care  is owed  
w ill require exam in ation  
of the degree and  n atu re  
of con trol exercised  over  
the risk of h a rm  th at has  
even tu ated , the d egree of 
vulnerability of th ose w ho  
d epen d  on the p ro p er  
exercise  of the relevant 
pow er, and the con sisten cy  
o r  otherw ise of the asserted  
d uty  of care w ith  the term s, 
sco p e and p u rp o se  of the 
relevant statu te. O th er  
con sid eration s m ay  be 
relevant.

[ 11 4 ]  In the p resen t m atter, as in a n u m b er o f cases  
ab ou t the exercise  of sta tu to ry  pow er, it is the facto r of 
con tro l th at is of critical sign ifican ce.’24 

In that case , the relevant authorities w ere police officers w ho  
stu m b led  u p o n  M r V eenstra ap parently having organised  
an a ttem p t at suicide and  did n o t con tro l the so u rce  of the 
risk , b ein g M r V eenstra him self. T he cases d em o n stra te  that 
con tro l is often  the m o st critical factor.25

The ca teg o ries  of ‘salient factors’ are n o t closed . Allsop  
P in Caltex Refineries (Qld) Pty Ltd v Stavar derived  1 7  of 
th em  from  the ‘n o n -exh au stiv e  universe of con sid eration s’ 
available.26 F ro m  these, and  perh aps w ith an  em p h asis  
on  the im p o rta n t factor of co n tro l and, to a lesser exten t, 
vu ln erab ility  and relian ce, som e kind of ‘syn thesis’ is then  
applied  in any given case to  d eterm in e w h eth er o r n o t a 
d u ty  of care  arises.27

THE CIVIL LIABILITY ACTS
E a ch  state an d  territo ry  has n ow  en acted  legislation  that 
in variou s w ays seeks to m odify, and in m o st in stan ces  
restrict, c o m m o n  law  liability in tort. All ju risd ictio n s, save 
for the N o rth e rn  Territory, have en acted  specific p rovisions  
in resp ect o f the liability o f p ub lic au thorities;28 in S outh  
A ustralia ’s case , lim ited  to ro ad s authorities. The h isto ry  
of these reform s, and th eir su p posed  ju stification s resid ing  
in in su ran ce  crises; c o n ce rn s  ab ou t so-called  p ersonal 
responsibility, and  fear of ‘A m erican isation ’; to n am e a few, 
are oft-d eb ated  and will n o t be exam in ed  here. R ather, the  
focus will be on  the provisions them selves and  h ow  th ey  
have o p e ra te d  in resp ect o f the tortiou s liability of p ub lic  
au thorities.

A  p relim in ary  ob servatio n  is that, in each  ju risd ictio n , 
m an y o f  th e p rovisions are m ad e applicable n o t by referen ce  
to w hat a p ub lic au th o rity  does, but rath er by reference to  
who the au th o rity  is. T he N S W  A ct p erhaps has the b road est 
definition  o f all in s 4 1 :

‘public or other authority m eans:
(a ) the C ro w n  (w ithin  the m ean in g of the Crown Proceedings 

Act 1 9 8 8 ) ,  o r
(b ) a g o v e rn m e n t d ep artm en t, o r
(c )  a p u b lic  health  organ isation  w ithin the m ean in g  of th e  

Health Services Act 1 9 9 7 ,  or
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(d) a local council, or
(e) any public or local authority constituted by or under an 

Act, or
(el) any person having public official functions or 

acting in a public official capacity (whether or not 
employed as a public official), but only in relation to 
the exercise of the persons public official functions, 
or

(0 a person or body prescribed (or of a class prescribed) by 
the regulations as an authority to which this Part applies 
(in respect of all or specified functions), or 

(g) any person or body in respect of the exercise of
public or other functions of a class prescribed by the 
regulations for the purposes of this Part.’

The definition is then expanded by regulation to include 
private schools29 and, by virtue of the meaning of ‘public 
health organisation’ in the H e a l t h  S e r v ic e s  A c t 1997 (NSW), 
some private health services.30 The WA, Victorian and 
Tasmanian legislation each contain similar definitions.31 The 
Queensland definition is more circumscribed,32 as is the ACT 
definition, although the latter leaves part of it to subordinate 
legislation.53

Unlike the common law which, to paraphrase the ‘first 
principle’ of Gleeson CJ in G r a h a m  B a r c la y  O y s te r s  P ty  v 
R y a n  extracted above, sought to deal with the liability of 
public authorities in as nearly as possible the same way 
as ordinary persons, the intention of the Civil Liability 
Acts is to limit and modify liability for public authorities, 
irrespective of whether their duties in any particular case 
stem from recognised categories that could equally apply to 
ordinary persons (such as occupiers’ liability).

Resources
The common law has always recognised that when 
dealing with public authorities, unlike ordinary persons, 
the availability and proper allocation of limited resources 
to mitigate against foreseeable risks are often matters of 
public policy and ought to be treated somewhat differently. 
Campbell JA summarises the justification for this in R o a d s  

a n d  T raffic  A u t h o r i ty  o f  N S W  v R e f r ig e r a te d  R o a d w a y s  P ty  L td:

‘[I]t is not open to a statutory authority that has 
responsibility for administering some field of endeavour 
conferred on it by statute, to withdraw from that field if it 
lacks resources to carry out some particular activity that 
is within its powers. It would ignore reality for a court 
to proceed on the basis that a statutory authority should 
be taken to have sufficient resources to carry out all its 
statutory duties, powers and discretions.’34 

It has sometimes been unclear as to whether these 
considerations are properly applied at the duty or breach 
stages, or some combination of both.

Professor Aronson has persuasively argued that the 
enquiry about resources at common law in Australia has 
now shifted from duty to breach.35 In B ro d ie  v S in g le to n  S h ir e  

C o u n c i l ,36 Gaudron, McHugh and Gummow JJ stated clearly: 
‘Appeals also were made to preserve the ‘political choice’ 

in matters involving shifts in ‘resource allocation’. However, 
citizens, corporations, governments and public authorities

generally are obliged to order their affairs so as to meet the 
requirements of the rule of law in Australian civil society... 
Local authorities are in no preferred position.’37 

Instead, a majority found that issues of resources were to 
be considered as part of the matrix of whether the authority 
acted reasonably.38 Campbell JA picked this up in the 
R e f r ig e r a te d  R o a d w a y s  case as demonstrated in the next lines 
of the previous extract from his decision:

‘An effect of this is that the standard by which one 
decides whether a statutory authority has acted negligently 
is not the same as that applicable to a private individual or 
corporation, but rather is the standard of what a reasonable 
authority, with its powers and resources, would have done in 
all the circumstances of the case.’39 

In NSW, Queensland, WA, Tasmania and ACT almost 
identical provisions have been introduced requiring 
particular principles to be applied in respect of resources 
and responsibilities when assessing whether the authority 
has a duty and whether it has breached that duty:40 
‘(a) the functions required to be exercised by the authority 

are limited by the financial and other resources that are 
reasonably available to the authority for the purpose of 
exercising those functions;

(b) the general allocation of those resources by the authority 
is not open to challenge;

(c) the functions required to be exercised by the authority »
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C L A s  h a v e  t i p p e d  t h e  b a l a n c e  

i n  f a v o u r  o f  p u b l i c  a u t h o r i t i e s  

i n  r e g a r d  t o  t h e  i m p o s i t i o n  

o f  l i a b i l i t y  i n  t o r t ,  e s p e c i a l l y  

i n  r e s p e c t  o f  t h e  e x e r c i s e  

o r  n o n - e x e r c i s e  o f  s t a t u t o r y  

d u t i e s ,  f u n c t i o n s  a n d  p o w e r s .

are to  be d e term in ed  b y  referen ce  to  the b road  range of  
its activ ities (a n d  n o t m erely  b y referen ce to the m atter  
to  w h ich  the p ro ceed in g s  re la te ); an d /o r

(d ) the au th o rity  m ay  rely o n  evid en ce  o f its co m p lian ce  
w ith  the g en eral p ro ce d u re s  an d  applicable stand ard s  
for the exercise  o f its fu n ctio n s as evid en ce of the p ro p er  
exercise  o f  its fu n ctio n s in the m a tte r to w h ich  the  

p roceed in g s re la te .’
T h e V ictorian  legislation  d oes n o t in clu d e clause (b ) ,41 the  
‘p rin cip le ’ w h ich  m o st ob viously  m odifies the c o m m o n  law.42

If applied  on ly  to b re a ch , it is difficult to  co n stru ct a fact 
scen ario  w h ere  clau ses (a ) , (c )  an d  (d ) p rod u ce  a different 
result from  the c o m m o n  law. At first g lan ce, clause (d ) 
co u ld  have so m e role to  play in a case  like Sutherland 
Shire Council v Pallister,43 w h ere  the co u n cil unsuccessfu lly  
sou gh t to rely o n  its p olicy  o f n o t rep airin g  footpath  
d isp lacem en ts of less th an  2 0 m m . M atthew s AJA (Stein  
JA  and  Ipp AJA agreeing) foun d , ap p ly in g the co m m o n  
law, that the policy, far from  allow in g the C o u n cil to avoid  
responsibility, w as in  all p rob ab ility  responsible for its failure 
to  rectify  the situ atio n  and  im p licitly  p art of its failure to  
exercise  reason ab le c a re .44 If th e C o u n cil’s ra th er extrem e  
p olicy  co u ld  co n stitu te  ‘g en eral p ro ced u res  and applicable  
stan d ard s’ w ithin  the m ean in g  clau se (d ), perh aps a different 
resu lt w ou ld  en su e , b u t it seem s u nlikely that the co u rts  
w ou ld  allow  p u b lic  au th o rities th em selves to define these  
p ro ced u res  an d  stan d ard s. As to h o w  clauses (a ), (c )  and  (d )  
co u ld  ap ply  at the d u ty  stage, th ey w ou ld  at m o st b eco m e  
factors to be w eigh ed  an d  syn th esised  as p art of the ‘salient 

factors’ analysis in  n ovel cases.
W h ile  the p rov isio n s m u st be p leaded  and  p articu larised  

b y a defen dan t au th o rity  seekin g to  rely u p o n  th e m ,45 
it rem ains in cu m b e n t on  a p laintiff to  p lead  a case that 
navigates the p rov isio n s. In d eed , in  som e in stan ces the  
effect of the p rov isio n s m ay  sim p ly be a m atter of h ow  the  
case is fram ed an d  p articu larised . In  New South Wales v 
Ball,46 p arts of a plaintiff’s s ta tem en t o f claim  w ere stru ck  ou t  
due to th eir in co n siste n cy  w ith  clau se  (b ) in the N S W  A ct. 
Flo w in g  th ro u g h  the p articu lars  of n egligence in th at case  
w as the allegation  th at insufficient reso u rces and  staff h ad  
b een  allocated  to  the C h ild  P ro tectio n  E n forcem en t Agency, 
cau sin g  the p laintiff to be o v erw o rk ed  an d  sustain  injury.

A lthough the infringing p arts of the p articu lars w ere struck  
ou t, the cru cial allegation rem ained : that the defendant 
ch ron ically  ov erw o rk ed  the plaintiff.

In Refrigerated Roadways, C am pb ell JA  ob serves that 
analysis ‘n eeds to be carried  ou t b earin g in m in d  each 
particular manner in w h ich  it is alleged a duty  of care  
has been  b reach ed ’,47 and  im portantly , th at there are 
different w ays of alleging failure to exercise  reasonable care, 
w h ich  m ay o r  m ay  n o t involve the ‘gen eral’ allocation  of 
reso u rces .48 Certainly, som e d istin ctio n  w hen applying  
clause (b ) needs to be d raw n  b etw een  the ‘gen eral’ allocation  
of resou rces, an d  the specific. It rem ains to be seen  the  
e xten t to w h ich  these provisions w ill im p act on  claim s  
against p ublic au thorities.

Policy defence
O n ly W estern  A ustralia has ch o sen  to im p lem en t a version  
of the Review  C o m m itte e ’s49 ‘p olicy  d efen ce’, being s 5 X  of 
the Civil Liability Act 2002  (W A ) ,50 T he section  seem s to 
follow  the p ath  of Stovin v W ise,51 an d  p revents a ‘p olicy  
d ecision ’ being u sed  to  su p p o rt a finding that a defendant 
w as at fault u nless th e d ecision  w as ‘so u nreasonab le that no  
reasonable p ub lic b o d y  or officer in  the defen dan t’s position  
co u ld  have m ad e it’.52 S ection  5 U  defines a ‘policy  decision ’ 
as one ‘based substantially  on  financial, eco n o m ic , political 
o r social factors o r co n stra in ts ’. As ob served  by Pullin JA  of  
the W A  C o u rt of A ppeal in Southern Properties (WA) Pty Ltd v 
Executive Director of the Department of Conservation and Land 
Management, it is n o t so m u ch  a d efen ce, but a d irection  
to co u rts  th at a p olicy  decision  ca n n o t be used  to sup port 
a finding of fau lt.53 In that case, the W A  C o u rt of A ppeal 
found th at the D ep artm en t did n o t ow e a d uty of care to the  
plaintiffs to avoid  sm ok e taint to grapes w hen  p lanning and  
im p lem en tin g  a p rescrib ed  b u rn , the result in this instance  
ap parently  u naffected  by the applicability  of s5 X .

Statutory duties and functions
In all ju risd ictio n s e x ce p t South  A ustralia and N orth ern  
Territory, the Civil Liability A cts h ave in clu ded  a provision  
in resp ect of p roceed in g s against p ub lic au thorities based  
on  ‘b reach  of s ta tu to ry  d u ty ’ im p osin g, like the W A  ‘p olicy  
d efen ce’, a test akin  to  Wednesbury54 u nreaso n ab len ess.55 T he  
Q u eensland  p rov isio n  m ay  indeed  be broader, given its use  
of the w ord  ‘fu n ctio n ’ in  the text o f the section  (despite the  
h e a d in g ).56 T he provisions are som ew h at cu riou s, given  
that the to rt of b reach  o f statu tory  d u ty  has been  aptly  
d escrib ed  as h avin g  ‘alm ost n o  life in  this co u n try  b eyon d  
its original c o n te x t o f w orkp lace in juries’.57 P erhaps rightly, 
the provisions have th us been  attrib u ted  w ith  having the  
p ractical effect o f ‘p lacin g  the final nail in the coffin’ of the  
n ow  rath er o b scu re  to r t .58

Ipp JA  of the N S W  C o u rt of A ppeal, w riting extra-curially , 
ob serves the ‘virtual silen ce’ ab ou t th e N S W  provision  since  
its co m m e n ce m e n t, an d  speculates (an d  this au th o r believes  
co rrectly ) th at the silen ce is due to the fact that w hile in 
m an y  cases the b asic allegation is th at the public au th o rity  
w as negligent for failing to exercise  its statu tory  pow ers, 
the actio n  itself is a c o m m o n  law  actio n  based on a b reach
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of duty of care.59 Professor Vines, however, raises doubts 
about this interpretation, arguing that the section imposes 
a test of reasonable behaviour, which is a hallmark of the 
question of breach in negligence and not the tort of breach 
of statutory duty.60 The application of the provisions will 
remain uncertain until they receive substantive judicial 
consideration.

In NSW, Tasmania and ACT, provisions have also been 
enacted that prevent public authorities from being found 
liable based on failures to exercise or consider exercising 
functions to prohibit or regulate activities, unless the 
functions could have been required to be exercised in 
proceedings instituted by the plaintiff.61 The sections 
are reminiscent of Lord Diplock in Home O ffic e  v D o r s e t  

Y ach t C o  L td 62 or, more recently, Brennan CJ in P y r e n e e s  

S h ir e  C o u n c il v Day,63 requiring u l t r a  v ire s  or some public 
law justification before permitting the intervention of the 
courts. The sections have thus far received little attention. 
In W a r r e n  S h ire  C o u n c il  v K u e h n e ,M a case where the trial 
judge found that the test in s44 of the NSW Act was met,65 
the plaintiff was ultimately unsuccessful for other reasons. 
In  o b i t e r  however, Whealy JA suggested that the section 
did not require that any proceedings instituted by the 
plaintiff w o u ld  be successful, merely that they c o u ld  have 
been, and accordingly that the section is concerned merely 
with standing.66 Either way, it is likely that the plaintiff 
in C r i m m i n s  v S te v e d o r in g  C o m m it te e 67 would have had 
difficulties with the section if it applied.

Finally, on this topic, the NSW, Victorian, WA, 
Tasmanian and ACT Civil Liability Acts all include a 
provision to the effect that if a public authority exercises 
or decides to exercise a function, that fact does not o f  

i t s e l f  indicate the authority is under a duty.68 The need 
for these sections is baffling. At common law, such an 
exercise or decision to exercise a function would not o f  

i t s e l f  indicate that a duty in any event. If the legislature 
is trying to circumvent cases such as P y r e n e e s  S h ir e  

C o u n c il  v D a y , 69 it has with respect missed the point. As 
emphasised by Gummow and Hayne JJ in G r a h a m  B a r c la y  

O y s te r s  P ty  L td  v R y a n , the touchstone of the councils 
liability in that case was its ‘significant and special 
measure of control’ and knowledge,70 not simply that it 
had previously decided to act.

Special statutory powers
With s43A of its C iv il L ia b il i ty  A c t 2 0 0 2 ,  NSW alone 
has chosen to intervene to restrict liability in respect of 
the exercise of what are described as ‘special statutory 
powers’. The Queensland and Victorian Acts arguably 
come close with their supposed ‘breach of statutory duty’ 
provisions that refer to ‘functions’.71 The WA ‘policy 
defence’ discussed above also may ultimately prove to 
be similar in application. The perhaps unprincipled 
origins of the provision have been dealt with elsewhere.72 
The section provides that when the liability of a public 
authority is based on the exercise or failure to exercise a 
‘special statutory power’ - being a statutory power of a 
kind that persons are generally not authorised to exercise

without specific statutory authority - the authority is not 
liable unless it was so unreasonable that no authority 
having the special statutory power in question could 
properly consider the act or omission to be a reasonable 
exercise of, or failure to exercise, its power. Like the 
WA ‘policy defence’, or the ‘breach of statutory duty’ 
provisions, the section imposes a test akin to W e d n e s b u r y 73 

unreasonableness.
The chief controversies arising under the section 

understandably surround the meaning of ‘special 
statutory power’ and the application of the W e d n e s b u r y  

unreasonableness test. The courts are yet to resolve 
either controversy. The High Court in S y d n e y  W a t e r  

C o r p o r a t i o n  v T u r a n o 74 commented on the ‘uncertain 
reach’ of the section and declined to deal with it in that 
case.75 As to the applicability of the section, a power of 
a kind that persons generally cannot exercise without 
s p e c if ic  statutory authority must be different from that for 
which g e n e r a l  statutory authority would suffice. Professor 
Aronson has suggested that this requirement limits the 
section to statutory powers ‘permitting coercive acts or 
non-consensual rights-depnving acts’.76 This would be 
consistent with the section’s supposed justification in 
response to the first instance decision in P r e s l a n d  v H u n t e r  

A r e a  H e a l t h  S e r v ic e .77 There are lots of things that persons 
are generally not permitted to do but would not require 
specific, as opposed to general, statutory authority; for »
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E a c h  s t a t e  a n d  t e r r i t o r y  

h a s  e n a c t e d  l e g i s l a t i o n  

t h a t  s e e k s  t o  m o d i f y  

c o m m o n  l a w  l i a b i l i t y  i n  

t o r t  . . .  t h e  f o c u s  h e r e  i s  

h o w  t h e  p r o v i s i o n s  h a v e  

o p e r a t e d  i n  r e s p e c t  o f  t h e  

t o r t i o u s  l i a b i l i t y  o f  p u b l i c  

a u t h o r i t i e s .

exam p le , erect ro ad  signs or  
in sp ect so m eo n e else’s n ew  
b uild ing for defects. Fu rth er, 
p ublic au th o rities  are usually  
rep ositories o f m an y  general 
p ow ers, so  the d eterm in ation  
of w h eth er a p articu lar  
p o w er requires specific 
statu to ry  au th o rity  should  
be m ad e w ithin  the co n te x t  
of the gen eral p ow ers also  
p o ssessed .78

T his p o in t is p erh aps  
p artially  illustrated  b y the  
co n sid eratio n  of the section  
b y C am pb ell JA  in Roads 
and Traffic Authority of NSW 
v Refrigerated Roadways 
Pty Ltd.79 In  that case , the
plaintiff sou gh t to  establish  liability against the RTA for 
the failure to  install a screen  on  a b rid ge th at w ou ld  have  
p reven ted  a lu m p  of co n cre te  being th row n  on  to traffic 
below. In con sid erin g  s 4 3 A  (in  o b iter) his H o n o u r left 
aside an y  d istin ctio n  that m ay  n eed  to be d raw n  b etw een  a 
special sta tu to ry  p o w er and  a sta tu to ry  p o w er simpliciter80 
in d eterm in in g  th at there w as n o  special sta tu to ry  p ow er  
involved. H is H o n o u r reason ed  th at the RTA ow n ed  the  
brid ge an d , accordingly, did  n o t need  to  exercise  a p o w er  
co n ferred  u n d er statu te , b u t ra th er a routin e p ro p erty  rig h t.81 
T he plaintiff had n ot p leaded  a case d ep en d an t on  the  
exercise  of a special sta tu to ry  pow er, so h ow  co u ld  liability  
be ‘b ased  o n ’ su ch  a p ow er?82 Sim ilar reason in g  w as ap plied , 
alth ou gh  only on  the question  of w h eth er a d efen dan t should  
be p erm itted  to raise the sectio n  at a late stage, b y B eazley JA  
in Bellingen Shire Council v Colavon Pty Ltd.83 U nfortunately, 
in Allianz Australia Insurance Ltd v RTA; Kelly v RTA,84 the  
seem in gly  c o n tra ry  reason in g of the trial ju d g e 85 w as n ot 
ven tilated  on  ap p eal.86

A n o th er con sid eratio n  is w h eth er the sectio n  is really a 
type o f im m u n ity  provision , and  w h eth er, accordingly, som e  
d istin ctio n  ou gh t to be d raw n  in its ap p lication  betw een  
th ose acts  an d  om ission s th at are in tegral to the exercise  of  
the special sta tu to ry  pow er, and  those th at are in cidental.
T he lim ited  cases th us far have n o t d eterm in ed  w h eth er or  
n o t the sectio n  sh o u ld  be con sid ered  an im m u n ity  p rovision: 
see Precision Products (NSW) Pty Ltd v Hawkesbury City 
Council;87 Allianz Australia Insurance Ltd v RTA; Kelly v RTA.88 
If it is, perh aps the reason in g  in the line of cases startin g  w ith  
Board of Fire Commissioners (NSW) v Ardouin89 should  apply.

In Ardouin,90 a fire engine negligently co llid ed  w ith  a 
m o to rcy cle  o n  its w ay to  fight a fire. T h e relevant im m u n ity  
p rov isio n  w as found b y a m ajo rity  o f the H igh  C o u rt n o t  
to apply, b ecau se  n o  p o w er gran ted  u n d e r the relevant 
statu te  w as b ein g exercised  in o rd e r to drive alon g a p ublic  
street. K itto J  w en t fu rth er and  found th at n o t on ly  did  the  
im m u n ity  apply on ly  to p ow ers to  d o th ings th at w ou ld  
oth erw ise be illegal b u t, further, th at it applies only to  integral 
p arts  o f the exercise  of su ch  p ow ers, and  n o t m ere incidental

elem en ts.91 Travelling to the  
b u rn in g  p rem ises b y road  
is m erely  in cid en tal to  the  
p ow er gran ted  to d am age  
the p rem ises in o rd e r to  p ut 
o u t the fire. T he Ardouin 
decision  h as con sisten tly  
been  follow ed an d  applied  
in cases su ch  as Hudson 
v Venderheld,92 Australian 
National Airlines Commission 
v Newman,93 and  Puntoriero v 
Water Administration Ministerial 
Corporation,94 A rgu ab ly  the  
w ord s ‘special s ta tu to ry  p o w er’ 
in s4 3 A  sh o u ld  be in terp reted  
follow ing sim ilar reaso n in g .95 
T his possibility is obliquely  
referred  to  b y C am pb ell JA  in  

Roads and Traffic Authority of NSW v Refrigerated Roadways Pty 
Ltd,96 a lth ou gh  he finds it u n n ecessary  to  co n sid e r it further  
in th at p articu lar case.

A scertain in g  the p recise  lim its of the ap plicability  of s4 3 A  
is im p o rtan t, given the rigours involved in m eetin g  the  
Wednesbury u n reasonab leness test. It has been  suggested  
th at the test m ay  alm ost n ever be satisfied, given its 
stringen t ap p lication  in A ustralian  adm in istrative law.97 O n  
its face, it d oes n o t even im p ose a stand ard  of care  at all, 
b u t rath er a stand ard  of d ecision -m ak in g  th at is totally  
u n related  to  reasonable ca re .98 T here has still b een  v ery  little 
co n sid eratio n  b y appellate co u rts  of the test as it applies in 
the Civil Liability A cts. In Allianz Australia Insurance Ltd v 
RTA; Kelly v RTA it w as co n firm ed  that the test is ob jectiv e ,99 
an d  requires u nreasonab leness at a ‘h igh  level’. 100 T erm s like 
‘irration al’ w ere found to be u n h elp fu l.101 W h e th e r  it is akin  
to ‘gross n egligen ce’ is a m atter o f debate b u t, as ob served  by  
A llsop P in  Precision Products (NSW) Pty Ltd v Hawkesbury City 
Council: ‘It is plain that the d rafter of s 4 3 A  w as a ttem p tin g  to  
am eliorate  the rigou rs of the law  of n eg lig en ce .’102 It rem ains  
for the co u rts  to d eterm in e ju st how, in p ra c tice , this very  
restrictive p u b lic law  test will be ad apted  to ap p ly  in the  
private law  co n text.

CONCLUSION
T h e Civil Liability A cts have u nq u estion ab ly  tip ped  the  
b alance in favou r of public and  o th er au th o rities w h en  it 
co m e s  to the im p osition  of liability in to rt, especially  in  
resp ect o f th e exercise  o r  n o n -exercise  o f s ta tu to ry  d uties, 
fu n ctio n s an d  pow ers. H ow  far it has been  tip p ed , how ever, 
even  after a lm o st a d ecad e, is still u n certain . ■

Notes: 1 See P V ines, 'S tradd ling  th e  pub lic /p riva te  d iv ide : to r tio u s  
liab ility  o f pub lic  a u th o r it ie s ' (2010) 9 The Judicial Re view 445-75 , 
451-2 2 Pt 3, Civil Liability Act 2003  (Qld); Pt 1C, Civil Liability Act 
2002 (W A); Pt XII, Wrongs Act 1958 (Vic); Pt 6 , Road Management 
A c t 20 04  (Vic); Pt 9, Civil Liability Act 2002 (Tas); Ch 8 , Civil Law 
(Wrongs) Act 2002 (ACT); Pt 6 D iv 5, Civil Liability Act 1936 (SA). 
The N orthe rn  Te rrito ry  leg is la ture has no t sou gh t to  in te rve n e  in th is  
sp e c if ic  area. 3 S ection  45, Civil Liability Act 2002 (NSW ); ss102
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