
COMMON SENSE
c a u s a t i o n

in SLIP-AND-FALL CASES
B y  T r a v i s  S c h  u i t z

The issue of causation in slip-and-fall cases is not uniquely difficult in claims against 
public authorities, but is an element of the tort of negligence that is frequently 
problematic for plaintiffs whose misfortune has arisen out of them stepping on a 
foreign substance, wherever it may be.
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W
hile the content of a duty of care may 
vary according to the circumstances of 
occupation, the causation problem is 
one that has to be tackled head on by all 
plaintiffs in slip-and-fall cases, irrespective 
of whether their fall occurred in a shopping centre, a private 

home or a public place.
Since the C iv il L ia b il i ty  A c t in its various forms was 

introduced across all Australian states, there have been 
differing views on the extent to which it alters the common 
law tests of causation. Initially, most of us thought it would 
raise the high jump bar even higher for plaintiffs in slip-and- 
fall cases, but the decisions of Australian Courts since 2002 
have collectively shown mixed results.

A recent decision of the High Court in S tr o n g  v W o o lw o r th s  

L im i t e d 1 has given some very real guidance on the issue and 
would suggest that determining causation in slip-and-fall 
cases ought to be done by the simple application of common 
sense.

THE CASES
Historically, claims by plaintiffs who have slipped and fallen 
on a foreign substance have met with varying success. 
Usually, unsuccessful claims fail because of an inability to 
establish causation. Some examples of decisions in recent 
years include:
• R a g n e l li v D a v id  J o n e s  (A d e la id e )  P ty  L td  [2004] SASC 393 

(2 December 2004) - where the plaintiff slipped on a clear 
oily liquid on the landing between two flights of stairs in 
a David Jones department store which was often used by 
people going to and from the food hall area. The plaintiff 
was unsuccessful at trial but succeeded on appeal, as 
the system of inspection in which one cleaner inspected 
the stairs only four times in the course of the day was 
found to be inadequate. Doyle CJ thought that hourly 
inspections were required at a minimum, whereas Gray J 
thought that something close to continuous observation 
was required, perhaps as often as every few minutes.

• C a i r n s  v W o o lw o r th s  L im ite d  &  O r s  [2005] ACTSC 95 (30 
September 2005) - where the plaintiff succeeded in a 
claim arising out of her slipping on potato chips in the 
common area of a shopping centre. The trial judge found 
that a system of inspection by cleaners once every 30 
minutes, with a longer gap at the time of cleaners lunch 
breaks, was inadequate. It was thought that if there had 
been a system of inspection every 15 minutes then, on the 
balance of probabilities, the spillage would probably have 
been detected in time to avoid the plaintiffs fall.

• T i m b e r l a n d  P r o p e r t y  H o ld in g s  P ty  L td  v J u l i e  B u n d y  [2005] 
NSWCA 419 (30 November 2005) - where the plaintiff 
had slipped and fallen on an oil and grease patch on 
the concrete floor of a multi-level car park. The plaintiff 
succeeded at first instance and an appeal was dismissed 
as, on the evidence, the oil or grease had probably been 
present for some period of time.

• G a s k e l  v D e n k a s  B u ild in g  S e r v ic e s  P ty  L td  &  O r s  [2006] 
NSWSC 232 (23 June 2006) - where the plaintiff slipped 
and fell on a pool of water in a toilet in the defendants

building, but failed to establish a breach of duty or 
causation, as there was a reasonable cleaning system in 
place and no prior complaints.

• K o o k  v C a f t o r  P ty  L td  t /a s  Mo o s e h e a d s  B a r  &  C a fe  [2007] 
ACTSC 1 (29 January 2007) - where the plaintiff 
succeeded after slipping and falling on some broken glass 
on a nightclub dance floor. The dance floor was inspected 
every 15 minutes but this was thought to be inadequate 
given that the patrons were encouraged to buy alcoholic 
drinks which were often taken to the dance floor, such 
that reasonable care required a much shorter timeframe of 
inspection, if not constant observation.

• G a r d n e r  v H a l t u l i  P ty  L td  [2007] QSC 149 (20 June 2007)
- where the plaintiff slipped on a diesel fuel spill on the 
concrete forecourt of service station but failed in his claim 
as the system of inspection - on arrival of the employee in 
the morning and up to a further four to five times during 
each shift - was found to be reasonable.

• V e re la  v H a r r i s  F a r m  M a r k e t s  P e n n a n t  H ills  P ty  L td  [2008]
NSWDC 116 (18 July 2008) - where the plaintiff 
succeeded in a claim after slipping on crushed grapes in 
a fruit and vegetable market. The system of inspection by 
cleaners required rotations every 15 minutes but the court 
wasn't satisfied that their system was being carried out as 
the fact that the grapes were crushed suggested that they 
had been there for some time and trodden on by other 
customers. »
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T h e  m a j o r i t y  t o o k  t h e  v i e w  

t h a t  t h e  f a c t  t h a t  t h e  f a l l  

o c c u r r e d  a r o u n d  l u n c h  t i m e  

d i d  n o t ,  o f  i t s e l f ,  p r o v i d e  a  

b a s i s  f o r  c o n c l u d i n g  t h a t  

t h e  c h i p  h a d  o n l y  r e c e n t l y  

b e e n  d r o p p e d  o n  t h e  f l o o r .

• Wynn T re s id d e r  M a n a g e m e n t  v B a r k h o  [2009] NSWCA 149 
(16 June 2009) -  the plaintiff succeeded after slipping 
and falling on a spill of water that had leaked from a roof 
and onto a carpeted ramp at the defendant’s shopping 
centre. The problem with the leak was known to centre 
management and the cleaning contractors had placed 
three warning signs around the area and mopped the floor 
area every 20 minutes or so. The cleaning contractors 
were found to have discharged their duty of care, but
the shopping centre was found to have been negligent 
as it should have barricaded the area when the leak was 
discovered.

• A lz a w y  v  C P T  C u s t o d i a n  P ty  L td  [2009] NSWDC 304 (30 
October 2009) - the plaintiff was carrying her baby while 
walking through a shopping centre when she slipped on 
an orange-red coloured sauce substance and fell. Her claim 
failed because the cleaning system provided for 15 minute 
rotations of cleaners and there was no objective evidence 
that the spillage had been in existence for a significant 
period of time and causation could not be established.

• M a y n a r d  v A i r l i t e  C le a n in g  P ty  L td  [2011] WADC 32 (2 
March 2011) -  the plaintiff failed in her claim brought 
after she was injured when she slipped on a pool of water 
in a shopping centre. The evidence suggested that a 
cleaner had inspected the area only two or three minutes 
before the fall.

• D a v ie s  v G e o r g e  T h o m a s  H o te ls  P ty  L td  [2010] NSWDC 
55 (21 April 2010) -  the plaintiff slipped on water that 
had been leaking from a toilet pan in a bathroom in the 
Bradbury Inn Hotel. The plaintiff succeeded as the trial 
judge thought that the occupier could have instituted an 
emergency cleaning system or put signage in place.

• C a ld w e l l  v  C o le s  S u p e r m a r k e t s  P ty  L td  [2010] NSWDC 136 
(11 June 2010) -  the plaintiff was a truck driver who 
slipped and fell on a patch of oil and grease on a Coles 
loading dock and was successful in his claim.

• A r a b i  v  G l a d  C le a n in g  S e r v ic e  P ty  L td  [2010] NSWCA 208 
(23 August 2010) -  the plaintiff had slipped and fallen 
on a pedestrian ramp at the Bankstown Centro Shopping 
Centre. The system of cleaning required inspections at 
intervals of about 20 minutes subject to variations of up to 
10 minutes either way. The plaintiff’s claim was dismissed

as causation could not be proven in those circumstances, 
and an appeal to the New South Wales Court of Appeal 
was dismissed.

• C o m ito g ia n n i  v  S y d n e y  F l o w e r  M a r k e t  &  O r s  [2010]
NSWDC 215 (1 October 2010) - the plaintiff’s claim 
succeeded when she slipped and fell on a flower on wet 
concrete at a flower market. Liability was established 
because of the absence of cleaners during peak periods 
(before 8 o’clock in the morning) and because there was 
evidence that cleaners were rarely seen on the floor and 
were presumably cleaning infrequently.

• J a j i e h  v W o o lw o rth s  L td  [2010] NSWDC 239 (26 October 
2010) - the plaintiff succeeded when she slipped and fell 
on water on floor tiles in a Big W store. The water had 
been reported to staff at least twice before the plaintiff’s 
fall. The first complaint was at least 20 minutes before her 
fall and liability was established.

• W a k e lin g  v  C o le s  G r o u p  L im i te d  U I  [2011] NSWDC 20 (4 
April 2011) - the plaintiff succeeded after slipping on 
water on the floor of the defendant’s supermarket which, 
on a rainy day, had been brought in by wet shopping 
trolleys.

• L o w e  v A M P  C a p i t a l  I n v e s to r s  L im ite d  &  O r s  [2011] QDC 
267 (28 October 2011) -  where the plaintiff slipped and 
fell on a liquid on the terrazzo floor of a shopping centre. 
The plaintiff succeeded as the trial judge accepted that 
the floor had not been inspected in the one hour and 12 
minutes before the plaintiff’s fall, despite the cleaning 
contract requiring inspections at least every 26 minutes.

As it is the plaintiff who bears the onus of establishing their 
case on the balance of probabilities, where direct evidence is 
not available to demonstrate how long a substance has been 
on the floor, generally speaking, causation can be established 
only by identifying a deficiency in the system of inspection. 
Until the High Court handed down its decision in S tr o n g ,  

the views of the New South Wales Court of Appeal were 
such that even a lengthy period of time without inspection 
of the relevant area was inadequate for a plaintiff to prove 
causation if it could not be concluded that the offending 
substance was more likely than not to have been there for 
longer than a reasonable period.

THE S T R O N G  DECISION
On 24 November 2004, the plaintiff, Mrs Strong, was 
walking through the Centro Taree Shopping Centre. She 
approached the entrance of a Big W store operated by 
Woolworths, which was conducting a ‘sidewalk sale’ in 
a common area of the shopping centre. Woolworths had 
erected plant stands outside of their Big W store which 
formed a corridor leading to the store’s entry. There was a 
food court area adjacent to the Big W store. The plaintiff, 
who walked with the assistance of crutches, brought the 
tip of her crutch into contact with a potato chip or some 
grease from the chip and her crutch slipped out from under 
her, causing her to fall. Big W had no system in place to 
inspect the sidewalk sale area from the time that the store 
opened and the cleaners engaged by the shopping centre 
did not consider the sidewalk sale area to be one which
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they were responsible to inspect. The trial judge (Robison J) 
had found that Big W did not have a reasonable system in 
place to ensure that slip-and-trip hazards were identified and 
removed and the plaintiff succeeded. Woolworths appealed 
from that decision solely on the basis of causation.

The New South Wales Court of Appeal (Campbell JA, with 
whom Handley AJA and Harrison J agreed) found that, after 
having regard to Section 5E of the C iv il  L ia b il i ty  A c t  2 0 0 2  

(NSW), the plaintiff had failed to establish on the balance 
of probabilities that Woolworths’ failure to have in place a 
reasonable system of inspection and cleaning had caused 
her fall. In coming to its conclusion, the Court of Appeal 
observed that the plaintiffs fall had happened at about lunch 
time and found that there was no basis for concluding that 
the chip had been on the ground for long enough for it to 
be detected and removed by the operation of a reasonable 
system of cleaning. The Court of Appeal thought that there 
was nothing about the physical appearance of the chip (that 
is, that it was dirty or cold) that could lead to the inference 
that it had been there for a long period of time and no 
evidence to enable a court to conclude that it was more 
likely than not that the chip had not been dropped shortly 
before the plaintiffs fall. The Court of Appeal thought that 
given that chips are not normally eaten in the morning, as 
the fall occurred at around lunch time, the lengthy period 
of time without inspection of the sidewalk sale area did not 
establish causation.

In the High Court, the majority (French CJ, Gummow, 
Crennan and Bell JJ) thought that a determination of the 
question of causation turned on a ‘consideration of the 
probabilities’.2 The majority observed:

‘Part 1A of the CLA applies to any claim for damages for 
harm resulting from negligence, regardless of whether 
the claim is brought in tort, in contract, under statute or 
otherwise. “Negligence”, for the purpose of Pt 1A, means 
the failure to exercise reasonable care and skill. Section 
5E provides that, in determining liability for negligence, 
the plaintiff always bears the onus of proving, on the 
balance of probabilities, any fact relevant to the issue of 
causation. As earlier noted, the principles governing the 
determination of causation are set out in s5D. Relevantly, 
that provision states:
(1) A determination that negligence caused particular 

harm comprises the following elements:
(a) that the negligence was a necessary condition of

the occurrence of the harm (factual causation), 
and

(b) that it is appropriate for the scope of the negligent 
persons liability to extend to the harm so caused 
(scope of liability).

(2) In determining in an exceptional case, in accordance 
with established principles, whether negligence that 
cannot be established as a necessary condition of the 
occurrence of harm should be accepted as establishing 
factual causation, the court is to consider (amongst 
other relevant things) whether or not and why 
responsibility for the harm should be imposed on the 
negligent party.”

The determination of factual causation under s5D(l)(a) 
is a statutory statement of the “but for” test of causation: 
the plaintiff would not have suffered the particular harm 
but for the defendants negligence. While the value of 
that test as a negative criterion of causation has long been 
recognised, two kinds of limitations have been identified.
First, it produces anomalous results in particular cases, 
exemplified by those in which there is more than one 
sufficient condition of the plaintiffs harm. Secondly, it 
does not address the policy considerations that are bound 
up in the attribution of legal responsibility for harm.’

The majority took the view that the fact that the fall 
occurred at around lunch time did not, of itself, provide a 
basis for concluding that the chip had only recently been 
dropped on the floor. The majority were attracted to the idea 
that a reasonable system of inspection required inspections 
at least every 20 minutes and that, accordingly, the far 
greater period of time between when the Centre opened and 
12.10 pm (20 minutes before the plaintiff’s fall) made it far 
more likely that the chip had been deposited in that period, 
than in the much shorter period of 20 minutes leading up to 
the plaintiff’s fall. The Court concluded:

‘If one reckons lunchtime as between 12.00pm and 
2.00pm, it is right to say that the probabilities are evenly 
balanced as to the deposit of the chip between 12.00pm 
and 12.15pm and 12.15pm and 12.30pm, provided the 
chip was acquired for consumption at lunch. The Court »
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A s  t h e  p l a i n t i f f  b e a r s  t h e  

o n u s  o f  e s t a b l i s h i n g  

t h e i r  c a s e  o n  t h e  b a l a n c e  

o f  p r o b a b i l i t i e s ,  w h e r e  

d i r e c t  e v i d e n c e  i s  n o t  

a v a i l a b l e  . . .  g e n e r a l l y  

s p e a k i n g ,  c a u s a t i o n  c a n  b e  

e s t a b l i s h e d  o n l y  b y  

i d e n t i f y i n g  a  d e f i c i e n c y  i n  

t h e  s y s t e m  o f  i n s p e c t i o n .

of A pp eal said th at there w as n o  basis for co n clu d in g  th at 
it w as m o re  likely th an  n ot th at the ch ip  w as n o t d rop p ed  
“co m p arativ ely  so o n  before the [appellant] slip p ed ”. It did  
n o t exp lain  h ow  it reason ed  as to the likelihood that the  
ch ip  w as acq u ired  at lu n ch tim e. T here w as n o basis for 
co n clu d in g  that ch ip s are m o re likely to  be eaten  for lu nch  
th an  for breakfast o r as a sn ack  d u rin g  the co u rse  of the 
m o rn in g . The in ference w as op en  that the chip  w as n ot 
present on  the floor of the sidew alk  sales area at the tim e 
the area w as set up  for the d ay’s trading. H ow ever, the  
co n clu sio n  that the chip  h ad  been  deposited  at a p articu lar  
tim e ra th e r th an  an y o th er tim e on  the day of the in cid ent 
w as sp ecu latio n .

R easonable care  required  in sp ectio n  and rem oval of  
slip p ing h azard s at in tervals n ot g reater than  2 0  m inutes  
in the sidew alk  sales area, w h ich  w as adjacen t to  the food  
co u rt. T h e evid en ce did n o t p erm it a finding of w h en, 
in the in terval b etw een  8 .0 0 a m  and  1 2 .3 0 p m , the chip  
cam e to  be d ep o sited  in that area. In these circu m stan ces , 
it w as an  erro r for the C o u rt of A ppeal to hold  th at it 
cou ld  n o t be co n clu d e d  th at the chip  h ad  been on  the  
grou n d  for long en ou gh  for it to be d etected  and  rem oved  
b y the op eratio n  of a reasonable clean in g  system . The  
p robabilities favoured  the co n clu sio n  th at the ch ip  w as  
d ep o sited  in the lon ger p eriod  b etw een  8 .0 0 a m  and  
1 2 . 1 0 p m  and  n o t the sh o rter p eriod  b etw een  1 2 . 1 0 p m  
and  the tim e of the fall.’

W h ile  som e m ig ht quibble w ith  the H igh  C o u rt’s rejection  of  
the n o tio n  th at h o t ch ip s ca n n o t be eaten  p rior to lu n ch  tim e  
(as H eyd on  J  did in  his d issenting ju d g m e n t), it’s difficult to  
fault the H igh  C o u rt’s logic th at cau satio n  can  be established  
on the basis of th e probabilities established  by tim efram es.

CAUSATION SINCE S T R O N G
A lthough  the H igh C o u rt’s d ecision  w as only h and ed  
d ow n  in M arch , b y  A pril this year, the tem p oral ap p roach  
to cau sation  w as alread y being referred  to  as ‘the S tr o n g  

ap p ro a ch ’.”3 In N u d d  v S t a t e  o f  Q u e e n s l a n d ,4 M cGill J  in the  
Q u eensland  D istrict C o u rt w as called  u p o n  to d eterm in e a

claim  b ro u g h t b y a p riso n er against the state o f Q ueensland . 
T he plaintiff h ad  slipped on  a sm all p a tch  of w ater in the  
c o m m o n  area of his unit b lo ck  at the Sir David Longland  
C o rrectio n al C en tre . A n o th er in m ate w as the designated  
‘c lean er’ (a n d  w as paid  a sm all fee for doin g so) and p rison  
officers w ere req u ired  to c a rry  ou t regular p atrols th rou gh  
the unit, a lth ou gh  it w as n o t suggested  that th ose officers 
h ad  received  specific in stru ctio n s to  loo k  ou t for spillages.

M cG ill J  w as ‘n o t p ersu ad ed  that as a general p rop osition , 
the d efen d an ts’ d u ty  of care  req u ired  it to m ake an  
in sp ectio n  specifically  of the floor in the unit at h ou rly  
in tervals in o rd er to  guard  against the risk of con tam in atio n  
w h ich  w ou ld  p ro d u ce  a risk  of slip p ing and falling’.5 H is 
H o n o u r w en t on  to ob serve, how ever, that the plaintiff h ad  
m obility  issues as he w as u sin g cru tch e s  as a result of h avin g  
h ad  su rgery  and  a h ospitalisation  on ly  12  days earlier. His 
H o n o u r d eterm in ed  th at, ‘A ccordingly , in m y op in ion  the  
co n ten t of d u ty  of care  ow ed  to an individual w ith  the 
m obility  restrictio n s that the plaintiff h ad  w as h igh er th an  to  
the typical p riso n e r w ith  n o  p articu lar m obility  restrictio n s’.6 
As a result, H is H o n o u r found that given  that spillages in the  
area w ere foreseeable, th ere w as an  obligation  to  have som e  
p eriod ic in sp ectio n s specifically of the floor. H is H o n o u r  
d eterm in ed  that even  a sm all q uan tity  of w ater on  the floor 
cou ld  have been  seen  by so m eo n e w h o  w as specifically  
lookin g for it.

G iven th at the plaintiff’s fall o c c u rre d  at ab ou t 1 :3 0 p m ,  
it m ean t th at the area h ad  b een  o ccu p ie d  by p rison ers for 
ab ou t six  h o u rs  (as th ey w ere allow ed ou t of th eir cells 
at 6 .0 0 a m ) . C onsequently, H is H o n o u r th ou gh t that, ‘O n  
the ap p ro a ch  in S tr o n g , it is m o re  p robable th an  n ot th at 
the in sp ectio n  w ou ld  have d etected  the w ater an d  h ence  
p reven ted  th e fall an d  the p laintiff’s injury. H en ce , so lo n g  as 
reasonable care  req u ired  a system  o f in sp ectio n  o f the k ind  
referred  to  earlier at least every  tw o h o u rs , factual causation  
has been  satisfied .’7

CONCLUSION
Public au th o rities  and  the o ccu p ie rs  o f co m m ercia l p rem ises  
are n o t stran gers  to b eing d efen dan ts to  claim s for dam ages  
as a result o f  injuries suffered in slip -and-fall accid en ts.
W h ile  the plaintiff alw ays b ears the on u s of establishing all 
elem en ts o f the tort of n egligen ce, at least insofar as 
cau sation  is co n ce rn e d , the H igh C o u rt’s a p p ro ach  suggests  
th at a very  co m m o n sen se  ap p ro ach  w ill be tak en. It w ou ld  
seem  th at the C iv il  L ia b il i ty  A c ts  in th eir variou s form s in all 
A ustralian  states h ave m ad e little o r n o  difference to the  
o u tco m e  o f  co n sid eratio n s o f cau sation  in p ublic liability 

m atters  of this type. ■

Notes: 1 [2012] HCA 5 (7 March 2012). 2 At [34.]
3 Nudd v State o f  Queensland [2012] QDC 64 (23 April 2012) at [39],
4 Ibid. 5 Ibid at [27], 6 Ibid at [29], 7 Ibid at [39],

Travis Schultz is a  m a n a g in g  p a r t n e r  o f  S c h u ltz  T oom ey O b rie n  

L a w y e rs  in  K a w a n a , Q u e e n s la n d , phone ( 0 7 )  5 4 1 3  8 9 0 0  

email ts c h u ltz @ s to la w .c o m .a u .

4 0  PRECEDENT ISSUE 111 JULY /  AUGUST 2012

mailto:tschultz@stolaw.com.au

