
THE ENFORCEMENT OF FOREIGN REVEIYUE CLAIMS 

PERMANENT Z'RUSTEE COMPAitrY (CANBERRA) LIIIIITED v. 
FiNLA YSOIV 

BATH v. BRITISH rliVD I ~ I A L A Y A N  TRUSTEES LI!lrllTED 

f'errnanent Trustee Con~pany (Canberra) Ltd. v. Finlayson:' The Facts 
Shortly before her death, the testatrix who was domiciled and resident 

in New South Wales, arranged for the bulk of her personal estate which 
consisted of jeweller?, money held in bank accoun:~, debts secured by deeds 
and shares in public companies, to be removed from New South Wales to 
the Australian Capital Territory. As a result, almost a11 of the testatris's 
\uealtli was now located in the Australian Capital Territory. 

At the same time, she made two wills. The  first (the Tcrritory will) dealt 
only with her assets ir, the Australian Capital Territory (the Territory estate) 
arld appointed the Permanent Trustee Company (Canberra) Limited (the 
Territory executor), a trustee company incorporated and domiciled in the 
Australian Capital Territory, her executor and trustee. The beneficiaries 
named in the Territory will were the four children of the testatrix, who at 
her death were domiciled and resident in New South Wales. The Territory 
executor subsequently obtained a grant of probate from the Supreme Court 
of the Australian Capital Territory. The Territory estate was ~ a I u e d  in excess 
of a quarter of a million dollars 

The second will (the New South Wales will) dealt with ail her other assets 
which for practical purposes were all located in Xew South Wales (the New 
South Wales estate) and sub:;equently valaed for probate purposes at less 
than $3,000. By this will she appointed the Yermanent Trustee Company of 
New South Wales Ltd. (the New South Wales executor), a trustee company 
incorpornted and carrying on business in Kew South Wales as her executor 
and trustee. Although in law the two companies were separate entities, the 
directors of the Permanent Trustee Co. of New South Wales Ltd. were also 
directors of the Permanent Trustee Co. (Canberra) Ltd. and usually held the 
hoard meetings at the ssme place in Sydney. The beneficial interests in  the 
Sew South Wales will were parallel to thobe of the Territory will. Probate 
was duly granted to the New South Wales executor by the Supreme Court 
of New South Wales. 

The successful outcome of these elaborate procedures was to avoid the 
payment of some $66,000 in New South Wales death duty which would other- 
wise have been irnposed upon the testatrix's estate. 

The relevant provisions of the New South Wales death duty legislati011 
which are contained in the Stamp Duties Act 1920, as amended, are as 

Section 102 (:I (a) : 
. . . for the purposes of the assessment and puyment of death duty . . . 
the estate of a deceased person shall be deemed to include . . . all property 
of the deceased situate in New South Wales at his death, and in addition, 
where the decease4 was domiciled in  New South Wales all personal 
property of the deceased situated outside New South Wales at his death. 
Section 114(1) : 
Death duty shall constitute a debt payable to His Alajesty out of the 
estate of the deceased in the same manner as the debts of the deceased 
and such duty shall he  paid by the administrator out of all real or 
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personal property vested in him and forming part of the dutiable estate 
of the clcceased . . . and xvhether the property in respect of .rvhich the 
duty . . . has been assessed is vested in the administrator. or not. 
Sub-section 3 of Section 114 limits the liability of the administrator to 

pay death duty to the value of the a s ~ r t s  he has actually received as adminis- 
trator or might, but for his olrn neglect or default, ha\,e received. 

The Kew South Wales Commissioner of Stamp Duties, in accordance 
tlith the provisions outlined, inc!uded the Territory estate as part of the 
testatrix's dutiab1e estate in h e w  South Tales  and issued an assessnlent of 
duty to the New South Wales executor. The Territory estate, hoxrever, waj 
vested in the Territory executor and all that the Ketc South %"ales executor 
could pay over was the small anlount of less than $3,000 realized from lhe 
assets left in New South ITJales and \-ected in him, hy grant of probate of 
the Kexv South '&'ales Supreme Court. 

The Commissioner of Stamp Duties attempted to recoler the duiy fro111 
the 'Territory executor, who eorrlmencecl an administration suit in the Supreme 
Court of the iiustralian Capital Territory to determine whether the Territory 
estate was liable to New South Wales duty. Cefore Dunphy, J. the Commis- 
sioner's claim was upheld.2 On appeal to the Iiigh Court, in a short judgment 
fly a unanimous Court: the Commis>ioner7s claim was rejected and in  passing 
the It-Iigh Court hinted that the estate should Le so distrihuted that any further 
attempt by the Comrnissioner to obtain payment O L I ~  of the Territory estate 
conld be defeated. 

1)1tnp1~y, J.'s Decisior~ 
Dunphy, J. upheld the claim for  Sew South Wales death duty, and i r ~  

so doing delivered a decision that is one of the very few to have e \er  given 
substantive effect to the full faith and credit pro5isions of the Constitution. 
From the manuer in which the High Court dealt bit11 this aspect 0x1 appeal. 
i t  would appear that it will remain so. 

The Territory executor had argued that there was no obligation to pay 
hew South \Vales death duty on t u o  grounds. The first \\-as that s. 11Sfl) 
of the Stamp Duties Act (Xew South IlTales) imposed a liability on the 
' L  administrator" to pay duty '.out of all real or personal property vested 
in hiin and forming part of the dutiahle estate of the deceased". But, according 
LO the Territory executors, this impocrd a liability only upon an "adminis- 
trator" ~ v h o  derived his authority- from a l ie$+- S o ~ t h  \Vale3 court and could 
not impose a liability upon him as the administrator of the Teiritory estate 
appoiirted by the Supreme Court of the Australian Capital Territory. Secondly. 
even if there was a debt due by t h ~  Territory executor to the New Soudr 
'Vale5 Commissioner of Stamp Duties. the Commissioner j$ac trying to enforce 
in the c o ~ ~ r t s  of the Australian Capital Territory a revenue debt tfne to the 
Crown in right of New South Wales xchich, in accordance rrith lie11 recognised 
rules of private international law, \+a= unenforceable in any conrt other than 
a court of n'ew South Wales. 

Dunphy, J. agreed that the reference in s. 114(1) to an "administrator*' 
referred only to a Nexv S o ~ ~ t h  E-ales administrator. hut  round that the 
dominant intention of the Stamp Duties .Act \+as that all real and personal 
I~roperty in New South Wales and all personal property outside New South 
Wales is estate liable for as.cessment and payment of dnty ancl that for thr 
purposes of assessment this is one ehtate? 

He held that the estate was to he treatecl as a whole despite the separate 

--- - -- - -- - -- - - 
' 9 F.L.R. 424. 

Supra n. 1. 
' Scrpra n. 2 at 435-36. 
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administrations. Consequently the effect of s. 114 was to impose death duty 
as a charge upon the estate as a whole including the assets in the hands of 
the Territory executor. However, this was an obligation imposed by Kew 
South Wales law. The next point was, how could it be enforced in the 
Australian Capital Territory? Dunphy, J. rightly pointed out that the House 
of Lords in the case of Goverr~ment o f  India v, Taylor" had not considered 
the questiorl of whether the rule that the courts of one countr). 1%-ilI not 
entertain a suit to recover taxes due to another applied between states of a 
federation where legislation exists comparable with the full faith and credit 
provisions of the Constitution and the State arid Territorial Laws and Records 
Recognition Act, 1901-1964: 

He held that by these provisions Parliament had modified the law laid 
down in Government o f  India v. Taylor and accordingly, he was obliged as 
a judge sitting in the Supreme Court of the Australian Capital Territory to 
give full faith and credit in the Territory 50  the charge imposed by the 
Xew South Wales Stamp Duties Act 1920, as amended." Only once before 
had such a wide effect been given to the fuII faith and credit provisions7 
and there, too, the effect of giving hese  provisioils this scope was to 
abrogate the ordinary rules of p~ivate international law as between the states 
and territories of the Commonwealth. 

The Decision of the High Court 
On appeal the High Court reversed the decision of Dunphy, J. on the 

basis that it was beyond the constitutional competence of the New South 
Wales Parliament to impose obligations on tlie administration of estates in 
another state or t e r r i t ~ r y . ~  The High Court found it unnecessary to deal 
with the more sweeping of Dunphy, J.'s considerations of the full faith 
and credit provisions and how these provisioils affect the operation of the 
foreign revenue rule between the states and territories of the Commonwealth.' 

Generally, a legal personal representative of a deceased, whether he be 
an executor or administrator, has two functions. The first is to clear the 
estate of the deceased of all liabilities by the payment of debts, funeral 
and testamentary expenses. The second is to distribute the residue of the 
estate after payment of liabilities amongst the beneficiaries entitled. Where 
a foreign element is involved, these two functions, administration and distri- 
bution, are governed by different clioice-of-law rules. Questions of the 
admissibility of debts and the order in which debts of different kinds are 
to be paid are treated as matters of procedure and are determined in 
accordance with the lex jori. Accordingly, the admissibility of debts in the 
Territory was to be determined by the laws of the Territory. Whereas, a s  
the distribution of a deceased person's movable estate is governed by the 
Irx domicilii, New South Wales law would have governed the distribution of 
t l ~ e  Territory estate. In the present case no question of distribution arose. 
The High Court characterized the issue as one of aclministration of assets 

The High Court started from this position and cited as authority in re 
Lorillerrl; Crifiths v. C a t j o r t l ~ ~ ~  and Government of Indict v. Tczylor,'l In the 
latter case the rules of the forum forhade the admissibility of foreign revenue 
debts in the liquidation of a company. The former case turned upon the fact 

(1955) A.C. 4991. 
Supra  r.. 2 at 436 and 439. 
' Harris v. Harris (1947) V.L.R. 44. 
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that debts orving by a testator domiciled in Sew York and not statute barred 
there, were not admissible in the administration of his estate in England, 

The following is a summary of the Eiigh Court's reasoning whicli shows 
both the significance of having two separate administrations and how the 
Court avoided a discussion of fulI faith and credit: 
1. The claim of the New South RJales Cornmissioner of Stamp Duties was 
not a claim for a debt of the testatrix. It was a claim for a tax irnpoaed by 
a New South Wales Act by reason of the death of the testatris.lg 
2. The High Court pointed out that even if the New South 'rTTales Act had 
deemed the duty to be a debt of the testatrix (and presumably this may 
have clothed it with the status of an ordinary debt to be pro\ed in the 
normal course), this presumption would not be binding upon a court applying 
Territory law which could not be bound hy the legislative fictiorts of the 
New South Wales Parliarnent.13 The High Court relied on Re Breustcr; Butler 
v. Sor~tharnl* for this proposition. In that case i t  was held by Swinfen Eady, J., 
sitting in the Chancery Division of the English High Court, that a direction 
made by a testatrix in a will governed by English law to pay debts out of 
her residuary estate did not include Victorian death duty on her Victorian 
property despite the fact that such a debt was deemed to be a debt of the 
drceased by the relevant Victorian Iegislation. 
3. Section 114(1) of the New South Vales Stamp Duties Act shows on its 
face that it was intended to apply only to administrations in  ~vhich Kew South 
Wales law governs the course to be followed. Even if the Sew South Wales 
legislature had desired to extend the application of the provision to adminis- 
trators appointed by foreign courts, it would have been beyond i k  consti- 
tutional competence to so provide. The "administrator" in s. 1lS\l) who 
is to pay the death duty must therefore be a person whose representative 
capacity exists by virtue of Xew South Wales law?5 
4. The law of the Territory contains nothing to give any provision of a 
New South Wales Act any operation in the Territory, nor doe3 the iaw of 
the Territory make any provision of its o\+n as to the Zew Suuth Kales 

Wales Stamp Duties Act as achieving all i t  purports to achieve as an alteration 
of the law of n'ew South Wales, but i t  does not mean piring i: the extra- 
territorial effect of altering the law to he  applied in the Territory as to 
Territory administrations uhich, on its own face; It does not purport to itzle 
and which it constitutionally could not have.'7 
6. The fact that the testatrix was donriciled in Kew South Wales w-as relevant 
for the assessment of her dutiable estate in accordance a i th  s. 1 0 2 ( l )  i a ~  
of the Stamp Duties Act, The effect of these provisions wnz that duty 
to be assessed and paid upon a figure worked out by a particular computation. 
hut the liability was one cast upon the n'er. South Kales executor to pa? 

" (190s) 2 Ch. 365. 
"Supra n. 1 nt 43. 
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out of the real and persona1 estate vested in  him. Thus "nothing is  or  could 
validly be provided by the New South Wales Act to place the Territory 
executor under a corresponding liability to make a payment out of the Terri- 
tory property, or to afIect in any way the law of the Territory as to the 
course to be followed in the administration of the property there situated".ls 

The same reasoning was used to dispose of an argument based upon S. 120 
of the Stamp Duties Act. Section 120(1) provides that where any property 
is included in the dutiable estate of the deceased and is vested in any person 
other than the administrator, the duty payable in respect thereof i s  to be 
paid by the person entitled the~e to  to the administrator. The High Court 
conceded that the Territory executor administering the Territory estate, prime 
facie fell within the terrns of the section. However, the Court said that these 
provisions cou!d be not read as applicable to a person outside New South 
Waies who acquires property outside Kew South Wales as this would be 
inconsistent with the principle of construction laid down by the Privy Council 
in Illacleod v. AttomeyGerceral for New South ? Y c I ~ ~ s . ~ ~  This principle of 
construction requires that there must be a territorial or  other connection with 
the legislating state. In  Johnson v. The Commissioner of Stamp Duties (New 
South IF'ale~)'~ it was held that the degree of connection required of a taxing 
statute is that the property or person to be taxed is within the State. In 
relation to death duty this means that either the administrator or  person 
controlling the assets or the assets themselves must be withizl the jurisdiction. 

By creating t~vo  separate administrations, the testatrix effectively broke 
the connection which the bulk of her wealth had with New South Wa!es. If 
there had been a single will, or two wills appointirig the same person as 
executor, then once that executor had obtained a grant oi  probate from the 
Supreme Court of n'ew South Wales, there would have been a suficient 
connection. If the Zo~nmissioner of Stamp Duties had then made a claim 
for the duty in a court of the Australian Capital Territory, the questions of 
full faith and credit and of the applicability of the re>enue rule as between 
the states and territories of the CommonrveaIth would have had to be faced. 
The Distribution o/ the Estate 

Strictly, the only question before the High Court was whether in the 
adniinistration of the Territory estate, the claim for New South Wales 
death duties wis admissible. How the estate was to be distributed after 
administration nas  not before the Court. The usual rules of private international 
law in relation to the distribution of the movable assets of a deceased is 
that the clistribution is governed by the laws of the domicile. Accordingly, 
when a grant is made to an administrator of a person who died domiciled 
elsewhere, the administration is said to be ancillary, as opposed to the 
principal administration in the place of the domicile and i t  is usual where 
the administration is ancillary, for the ancillary aclmirlistrator to hand over 
the balance of the estate after administration to the principal administrator 
to be distributed according to the l ~ x  domicilii. This is a matter of convenience, 
as i t  is felt that the assets available for distribution should be submitted to 
the law of the domicile for that purpose. 

Dicey points out, however, that a court has a discretionary power to 
restrain the ancillary administrator from handing the assets to the principal 
administrator and cites In re Lorillarcl2l and I n  re Manifold2" for the 
proposition that "He should therefore seek the guidance of the court if it  

'" (1891) A.C 455. 
(1956) A.C. 331. 
(1922) 2 Ch. 638. 

?" (1962) Ch 1. 
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appears that handing over the balance \vould alter its ultimate destii~ation".'~ 
One of the arguments of coun~el for the Con~missioner before Dunphy, J. 

was that the Australian Capital Territory- adniinistration nas an ancillary 
administration and the laws of New South Wales determined distribution of 
the estate. As all Australian Capital Territory debts had been paid and there 
was a surplus, the Court shouid order the surplus be paid to the Set\. So& 
Wales executor for distribution. Ob~iour l j ,  once in the hands of 11112. Seir 
South Wales executor, he would h a ~ e  been obliged to pay Se \ \  South 3 - d t . 5  

death duty. The High Court, having disposed of the question of the liability 
of the Territory executor to pay dirty, therefore, went on in an obiter dictun~ 
to deal with the distribution, and, in  doing so, gave a very broad hint to the 
Supreme Court of the Australian Capital Territory that it should e~e rc i se  its 
discretion to prevent the remission of the assets to the S e u  South X'a!es 
executor and so totally defeat the relenue claim. Subsequentl!- in an unre- 
ported decision arisit~g out of the same case Fox, J. oE the Supremi. Court 
of the Australian Capital Territory ado1,teit that hint and refused an applicatio~~ 
for an order to transmit the surplus to Sew South Wales. 

The High Court agreed that it was often the better course to submit 
assets available for distribution to the direct authority of the l a ~ i  of the 
domicile, but went on to sap : 

The court of the situs has, hoslex-er, a discretion in the matter and there 
is authority for saying that a remission to the representati~e in the 
place of the domicile wi!! not be directed if. as is the case here. the result 
.rvo111d be to subject the property to a clairn which is not enforceable 
against it in the administration under the ler lori ;  in Re Lorilictrcl . . . 
but this is not a matter in which it is opportune to express ax:; opinion." 
In Re L~rill'nrd,~%which was the main authority cited Ly the I-Iizh Court 

on the point, the testator, domiciled in Sew York, died in Ellgland, leaving 
assets and creclitors both in England and in Netv York. In the English 
administration, after payment of ail creditors there was a surplrts aisiiable 
for beneficiaries. In the New York estate the assets were ezhausieci learing 
unpaid certain creditors ~vhose debts Tcere statute barred by the 1ttv.s of 
I<ngland, but not so by the law of S e n  York. The E n ~ l i s h  court gave tile 
Neu York creditors a limited time to come in and prote their debts. uhich 
they did not do. Eve, J. refused to order that the surplus assets l+e p i t !  to 
the Kew York administrator. The Court of Appeal refused to intrrtme in  the 
exercise or' this discretion. Had the assets heerl paid to the Aetv l-ork 
administrator, they woultl have been used to pay creditors \+hose debts would 
no: have been allowed in the English administration. 

In  Re Lorillard 3vas further referred to with approxal 1)) the IIouse of 
Lords in Gouernrnent of India v. T a Y l o r 2 h n d  by Kuckley. J. in Re Ilr~nifo~ti ' . '~ 
The latter case involved an ancillary adminiqtration in England and a principsl 
administration in Cyprus. Two \rills hacl 1)een executed by tlie te-t3tc)r. The 
first was valid according to the lavs of Cyprus, which wa, the la\\. of the 
don~icile. The second and later will purported to levoke the earlier %\ill. I t  
was invalid under the la\\ of Cyprus, but in England regartlrd a< valicjaterl 
hy the WiHs Act 1861, s. 1. Buckle!., J. ordered the English aclministrators 
not to :,and over the surplus assets to thc Cyprus aclministrators but to 
distribute them them~elves according to the second \\ill, even though this 

-- --- 
Dicey & hIorris, The Conflict of Laws (8 ed.) at  582. 

'' (1968) 43 A.L.J.R. 42 at 45. 
" S~cpra n. 21. 
a (1955) A.C. 491. 
"T Supra n. 22. 
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meant that the lnovable estate of [he deceased was distributed otherwise than 
the law of the last domicile of the deceased would require. Buckle;., J. s a x  
no difference in the situation before him in Re Manifold than the type 
of situation which E\e, J. was considering in Re Lorillard. From these cases 
i t  would appear that a court will p r e ~ e n t  the remittal of assets to the adminis- 
trator of the domicile if their remittal ~vould cause then; to be distributed 
otherwise than it would have been distributed under the law of the forum. 

Legislative Postscript 
Follouing considerable agitation by state Treasurers, ad-iised, no doubt. 

by their respective Attorneys-General that it was constitutionally impossible 
for their states to legis!ate against the scheme laid down in Fin~ayson's Case, 
the Federal Government introcluced an amendment to the Adniinistration and 
Probate Ordinance 1929-1969 of the Territory. The amendments provide that 
where a person dies domiciled in a state, and administration is granted of 
that person's estate by the Supreme C011i.i of the Australian Capital Territory, 
death duties imposed by other states are f o r  the purposes of the administration 
and distribution of that person's Australian Capital Territory estate assimilated 
to debts due out of the estate of the deceased. 

Although the Australian Capita! Territory has now lost its attraction as 
a "tax haven7' for persons not domiciled there, the Northern Territory does 
not impose local death duties and has not enacted similar legislation and is 
therefore available to those who uish to gamble that similar legislatiorl will 
not be enacted. 

Bath v. British and Alulnyan Trustees L i r n i ~ e d : ~ ~  The Pacts 
The deceased died domiciled in Singapore, leaving a large estate con- 

sisting of assets in Singapore, Kew South WaIes and the United Kingdom. 
By her will the deceahed had appointed the British and Ma!ayan Trustees 
Limited her execi~tor and trustee. The company obtained a grant of probate 
in Singapore. The buIk of the deceased's estate %as leIt to her two children. 
the plaintiff who was a resident in Kew South Wales, and the deceased's 
daughter who was a resident of the United Kingdom. 

Prior to her death the deceased had made some very large gifts to 
her two chi1drt.n and death duty was assessed on these gifts as ~iel l  as 
upon the assets left in her estate. I t  was clear that Singapore death duties 
could not be recovered from the deceased's assets in Singapore, nor for that 
matter from all the assets of her estate, wherexrer situated. as the effect of 
the duty on the gifts made by the deceased during her lifetime would have 
been to swallo\t up the remainder of her assets. 

The Cornrnissioncr of Estate Duties in Singapore extracted from the 
trustee company an undertaking. as a co~ldition upon rvhich he released an 
extract of the grant of probate, that the net proceeds of the estate oLersens, 
after payment 01 liabilities and duties, would be remitted to Singapore, pro- 
vided that there was no order of a court in those countries preventing the 
remittance of the assets to Singapore. The Commissioner intimated that he 
r+-ould attach the beneficiaries' share in these assets in the event that the 
duties \+ere not recovered. 

The plaintifl, ni th the consent of the beneficiary resident in the United 
Kingdom, having been informed of the undertaking, commenced proceedings 
for a grant to him of adminis~ration cunz testamento annex0 of the New South 
'&'ales estate of the &ceased. The trustee company appointed an attorney in 
Sew South FTales to make a similar application on its behalf. The competing 

- - --Aw--- - -- - - ---- --- - - - -- -- - 
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applications for administration c.t.a. came before Helsham, J. xvho granted 
the plaintiff's application.2" 

At the core of the plaintiff's claim was the rule that a revenue claim of 
a foreign state is not enforceable either directly o r  indirectly in local courts. 
In view of the undertaking, i t  could have been argued that the trustee com- 
pany's application for administration was an indirect attempt to do what 
could not be done directly, namely, to enforce the revenue claim of Singapore 
in the courts of New South Wales. Helsham, J. was quite willing to conclude 
that as a matter of fact the whole of the New South Wales assets ~vould 
be used in discharging the claim of the Singapore revenue authorities if the 
assets were remitted to Singapore. 

In Peter Bz~chanan Limited v. JlcVey," the liquidator of the company, 
pursuing his claims in the Irish courts, tacitly admitted that he rras acting 
on behalf of the Scottish revenue authorities. Kingsmill Moore, J. em~hasised: 
"It is not the form of the action or the nature of the right of the plaintiff 
that must be considered, but the substance of the right sought to be enforced"?' 
and again: "It is not a question whether the plaintiff is a foreign State or 
representative of a foreign State, or its revenue authority. In  every case the 
substance of the claim must be scrutinized, and if there appears that it is 
really a suit broughi for the purpose of collecting the debts of a foreign 
revenue, it must be rejected".32 

It seems clear from Helsham, J's judgment that, in view of the terms 
of the Singapore trustee company's undertaking to the Commissioner of 
Estate Duties, he may well have been willing to reject its application for 
administration simply on the grounds that i t  was an indirect attempt to do 
what could not be done directly, namely, to enforce the revenue laws of 

However, the plaintiff did not seek to base its application on this ground 
and although the rule as to the unenforceability of foreign revenue debts 
was at the core of the plaintiff's success in the action, his success depended 
011 other arguments. 
1. If the grant of administration were made to the Singapore executor's 
attorney, it would be open to the plaintiff beneficiary to commence an 
administration suit for the purpose of having the assets of the estate in 
IYew South Wales administered by the Court in its Equitable Jurisdiction. 
2. The Probate Court had a discretion to appoint the plaintiff under s. 74 
of the Wills. Probate and Administration Act. 
3. The plaintiff beneficiary xvould be successiul in  restraining the removal 
of the assets from New South Wales. 
4. The Court should exercise its discretion and make a grant to the plaintiff 
beneficiary in order to prevent a successful administration suit which would 
stultify the administration of the New South Wales estate and cause unneces- 
sary expense and inconvenience. 

The arguments turned on the plaintiff beneficiary's ability to ?revent the 
remission of the surplus of the Kelv South Wales assets, after payment of 

The case centered proreduraliy around competing applications for admir.:stration 
pursuant to s. 74 of the Wills, Probate and Administration Act, 1898-1968 (S.S.W.1, 
the relevant parts of which are as follor*.~: 

The Court may in any case where a person dies:- 

may he limited as  the Court thinks fit. 
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all Kew South Wales liabilities, to Singapore for distribution. This would 
result in  expense and inconvenience in the administration of the Kew South 
Wales estate and, accordingly, the Court, i~ was argued, h3d a discretion to 
grant the plaintiff's application to prevent such a state of affairs. Helsham, J. 
agreed that if the plaintiff had commenced an  adnlinistration suit, he would 
be successful in preventing the surplus assets being remitted to Singapore 
and, as sole authority for this, he cited the obiter d ic~um of the High Court 
in Finlayson's Case where the Court ~ u r ~ o r t e d  to fo!low Re Lorillard. The 
Singapore executor, had he received the Kew South Wales assets, would 
have been bound by the undertaking giver1 to the revenue authorities and 
the assets ~ o u l d  never have been distributed to the beneficiaries. 

The plaintiff argued that rather than grant administration to the Singa- 
pore executor, he should obtain the grant for the greater convenience of the 
estate. Where a person dies domiciled in a foreign country a court will in 
general make a grant to his personal representative under the law of that 
foreign country or, if there is no representative, then to the person who is 
by the law of the deceased's domicile entitled to administer the estate. 

In Lewis v. Balshaw the High Court said: 
If the forum domicilii has already constituted an administrator of the 
nlovable assets, whether he be an executor, administrator, or bear some 
other name, a grant is made to him without further investigation of 
his title, unless he is disqualified under our law, or there is some other 
special reason against the r e ~ o g n i t i o n . ~ ~  
In an early case on the United Kingdom predecessor of s. 74, Sir J. Y. 

Wilcle had said: "I think the Court ought to act upon that section, and to 
make a grant in all such cases . . . to the person who has been clothed by 
the Court of the country of domicile with the power and duty of administering 
the estate"." H o ~ e v e r ,  Helsharn, J. rejected an argument r ~ u t  forward by the 
Singapore executor that this meant there was no discretion in the Court but 
rather said what this meant was that the executor of the domicile had a 
prima facie right to a grant but this right could on the authorities clearly be 
displaced if the necessity or convenience of the estate so required. Accordingly 
the approach laid down by Sir Frances jeune, P. in The Goods oJ Z,oveday3' 
and recently re-stated by Asprey, J.A. in Ratrs v. Messr~cr,~%amely that "the 
real object which the Court must keep in viexv is the due and proper adminis- 
tration of the estate and the interests of the parties beneficially entitled 
thereto''37 was the correct approach. I11 The Goods of Grrtndy," a case under 
the English equivalent of s. 74, a joint grant of administration had been 
made under the section to a person who would otherwise have had to com- 
mence an administration suit in order to protect her interests in the estate. 
She had otherwise no right to 3 grant. 

This was the only authority directly relevant and there had really been 
tto previous cases of competing applications. I t  was clearly in the interests 
of the administration of the Kew South Wales estate and oi the beneficiaries 
that the administration be placed in the hands of an administrator xcho would 
not immediately be faced with a successful suit for administration. 

Wel$hnrn, J. also rejected the Singapore executor's submission that despite 
this he should grant the administration to it in his discretion hut limit the 
grant in such n way that the assets C O I I ~ ~  not be remitted outside the jiiris- 

(1935) 54 C.L.R 188 at 193. 
"In the Concis o j  Earl (18671 L.R. 1 I'. 8: D. 450 at 453. 

( 1900) P. 154. 
" (1967) 87 W.N. 1N.S.W.) (Pt. 2) 35. 
" S : ~ n r c ~  n. 35 at 156, 
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diction. Nelsham, J. doubted that he was entitled to limit the grant in this 
manner and pointed out that the traditional limitations upon grants of adminis- 
tration had not involved a limitation of this type, but involved limitations as 
to the nature of the assets which the administrator was entitTed to get in or 
with which he was entitled to deal or the activities he was entitled to undertake. 

In view of these factors, I-Ielsham, J. said: 
It seems to me that if I am to make an appoiiitment of an administrator 
in New South RTales for  the purpose of enabling the beneficiaries to  
have the benefit of the assets here to the exclusion of the revenue 
authorities of a foreign State, then the simplest and most convenient 
way to do so is to appoint one of them as such administrator." 

Canclz~sion 
Easic to Helsham, .T.'s decision in Bath's Case i s  the proposition that an 

'4ustraIian court will not order transmission of the surplus of local a5sets to 
the executor of the deceased's domicile if to do so would result in the payment 
of revenue debts not payable under the lex fori. Although technically this point 
was not raised by the facts in Finlayson's Case, Helsham, J. recognised the 
great emphasis ~ \ i t h  which the obiter dictum had been stated by the High 
Court. The High Court's insistence that only the debts payab!e under the 
lex fori can be enforced directly or indirectly out of the assets within the 
forum is difficult to reconcile with a substantive interpretation of the full  
faith and credit provisions, since this nece~sarily would mean that the applic- 
able law would not be the lex- fori but the law of the most relevant jurisdiction. 
Kor can the High Court's encouragement of a refusal to order transmission 
of funds to the Kew South Wales executor be reconciled with the proposition 
that the revenue rule has no application between the states and territories 
of the C~mmonu~ealth.  I t  niay be surmised therefore that had the deceased 

=a ore, in Bath's Case been domiciled in Western Australia instead of Sin, p 
this would not have made any difference to the decision. Whether our law 
should continue to show such tenderness to those who evade their fiscal obliga- 
tions in other jurisdictions. whether within Australia or abroad, i s  obviously 
a cluestion which the legislature must resolve. 

7. d l .  JUCOVZC, Case Editor - Foz~rth Year Student. 

OWNERSHIP OF lV/lATRIfilOKIA'I, PROPERTY 

PETTlTT v. PETTlTT 

CISSINC v. GISSING 

The prohlem of determining the respective entitlements of husband and 
~ $ i f e  to matrimonial property acquired dnring the course of the marriage has 
received much atttr~tion recently frorn English courts. Vhile the English 
cases have been primarily concerned with situations where husband and wife 
approach the court after a breakdown of the marriage for a determination of 
their property rights, the principles enunciated in the decisions are applicable 
to any dispute involving the determination of the question of what property 
a party to a marriage owns. 

Claims by spouses to a beneficial interest in property have been based 
on the follorc~ing grounds: 

- - - .- - - - - -- - -- - - - - - 
"Supra n. 28 at 121. 




