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Introduction 

The House of Lords7 decision in Haughton v. Smith1 is one of 
the most influential pronounced by their Lordships over the last 
decade in the sphere of criminal law. 

It had been accepted for the preceding eighty years, following 
the famous "empty pocket" case of Ring? that the non-existence of 
the subject matter of a proposed theft provided no defence to a 
charge of attempted larceny. The judgments in Haughton v. Smith, 
however, unanimously asserted that whereas the accused can be guilty 
of attempting the impossible where the impossibility in fact resides 
merely in the means he has chosen, a conviction far attempt will not 
lie where the accused could not have committed the substantive 
offence. The substantive offence cannot be completed where particu- 
lar legal impediments render the offence in question impossible to 
perform or where, because of certain physical circumstances, the 
accused's aim is thwarted from the outset and is subsequently imps-  
sible of performance. 

D.P.P. v. Nock? the most recent House d Lords' decision deal- 
ing with the concept of impossibility, confirms the views expressed in 
Haughton v. Smith and carries the views expressed therein tot their 
logical conclusion in relation to the offence of conspiracy. 

Nock's Case is unsatisfactory in many respects. Whilst there is 
little doubt that on the facts, both Haughton v. Smith and D.P.P. v. 
Nock were correctly decided, there are certain internal inconsistencies 
in the former case which were not explained or elaborated upon in 
the latter; the all-important distinction between legal and physical 
impossibility was not carefully drawn by any of their Lordships in 
Nock's Case; furthermore, certain remarks by Lord Diplock as to the 
traming of indictments warrant careful scrutiny. In short, the decision 
does little tot clarify Haughton v. Smith. 

1 [I9751 A.C. 476. 
2 [I8921 17 Cox C.C. 491. 
8 [I9781 2 All E.R. 654. 
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The South Australian Court of Criminal Appeal has provided an 
Antipodean respoam to the logic of recent decisions on the problem 
d impossibility. In The Queen v. C~llingridge,~ Bright, J. strongly 
applied the "proximity" test as the central determinant of liability and 
confirmed the conviction for attempted murder. 

It is this writer's submission that the views embraced by the 
Court in The Queen v. Collingridge will be preferred in Australia to 
the invincible logic but unsatisfactory result flolwing from the 
Haughton v. Smith line of reasoning. 

Prelude to the Problem: Haughton v. Smith 

The Facts 
Stollen property in a van was intercepted by the police who knew 

that it was intended for a receiver. The police hid in the van which 
was allowed to proceed to its destination. The would-be receiver was 
subsequently apprehended by the police after he had collected the 
goods. The prosecution relied on s. 22 of the English Theft Act, 1968 
which makes it an offence to handle stolen property. 

The Verdict 
Sectioa 24(3) d the Theft Act provides that where stolen goods 

have been restored to lawful custody, they are no longer tot be 
regarded as stolen. The reasoning d the House of Lords is based 
upon the premise that the property in question had in fact been 
deemed by law to be no longer stolen, so that Smith had not com- 
mitted the offence of handling stolen property. This was a classic 
case d what is referred to as "legal impossibility". 

The Reasoning of the Court 
Adapting the same line of reasoning as in  wither^,^ the House 

of Lords claimed that it was not in a position to "manufacture" a new 
criminal offmce not authorized by the legislature. The Court, led by 
Lord Hailsham, made it quite clear that it was not the purpose d 
the criminal law to punish merely for a guilty "intenti~a".~ It is 
respectfully submitted, however, that in relation to any charge 
attempt, it is quite incorrect to speak of the Court's fear of punishi 
for a "mere" intention, the fundamental noticms d "attempt" bei 
couched in terms which of necessity transcend the realms of 
intention. The gist d any charge of attempt or conspiracy is cert 
nore than the holding of a mere intention; certain overt acts d t 
accused are required before the offence of attempt becosmes complet 
whereas in the case of conspiracy the phenomenon of agreement 1 

needed to crystalize the offence. When in the process of perf 
a particular physical activity, one must certainly go beyond 
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>ossession of a mere intention and be actively progressing towards a 
:ertain goal, albeit impossible of attainment in the particular circum- 
Itances; the overt acts undertaken by the accused do, of course, 
~rovide the physical manifestatiotn of the requisite guilty intention to 
iustain the mens rea component of the charge. In short, the formation 

an "intention" is an exclusively mental process, whereas an 
'attempt" requires physical action in order to complete the actus reus 
:omponeat d the charge, without which no conviction could ensue. 

In his analysis d attempt, Lord Hailsham quoted a sixfold 
:lassiiication of ways in which a man who sets out to commit a crime 
nay in the event fall short of the complete commission of that crime, 
which had been adopted by Turner, J. in the New Zealand case d 
P. v. D~nne l l y ,~  and used that categorization as a springboard for 
urther discussion. For our purposes, Turner, J.'s most important 
:ategories were: 

(a) where the accused fails to complete the crime through 
ineptitude, inefficiency or insufficient means; 

(b) where the accused's aim is physically impossible to complete, 
no matter what means he adopts.$ 

All in all, eight hypothetical situations were examined by the 
ouse of Lords in a bid to formulate some coherent doctrine of impos- 
bility. These hypothetical examples are worth a brief consideration, 
articularly when olne considers that they highlight the difficulties I 

upon any interpretation of what is or is not 
of performance in the eyes of the criminal law: 

deemed 

1. The "handling stolen goods" examples where, as in Haughton v. 
Smith itself, the goods are no longer "stden". This is a case of 
"legal impossibility" and a conviction is precluded. 

2. The "stealing one's own property" example: lo when m e  takes an 
umbrella believing it to be another's, and it is in reality one's 
own, this cannot constitute an offence. 

3. The "stealing from an empty pocket" example:ll Lords 
Hailsham, Reid and Dilhorne felt this could not constitute an 
attempt in law, the lack of the relevant subject matter rendering 
any offence impossible d completion. This was seen as analogous 
to the case where a burglar enters a house to steal specific jewels 
which are in fact not there.12 

#. The "killinn a coruse" e x a m ~ l e : ~ ~  Lords Hailsham and Morris - 

7 [I9701 N.Z.L.R. 1980. 
8 These two categories will assume greater significance in the 

ssion of Legal and Physical In~possibility. 
9 Supra n. 1 passim. 
10 Id. per Lord Hailsham at 496. 
11 Id. per Lord Hailsham at 490, Lord Reid at 498, Viscount D 

4. 
12 Id. per Lord Hailsham at 494. 
13 Id. per Lord Hailsham at 495. 

later dis- 

kilhorne at 
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maintained that one cannot attempt to murder an already dl 
body. Similarly, firing at a wax effigy of an intended victim, 
exemplified in the classic Sherlock Holmes saga with Colo 
Moran, cannot amount to an attempt. This is illustrative 
an approach which considers that there can be no attempt wh 
the sequence of intended acts when completed would constitute 
substantive off a c e .  

5. The "shot in the dark" example:l4 Lord Hailsham tentatit 
assumed that in a situation where the accused fired into an em 
room wrmgly believing it to contain an intended victim, 
where the accused fired at a peephole in a roof believing it 
be used by a watching policeman who was in fact a few ya 
away, he would not be gullty d attempt. 

6. The "poisoning" example:15 The accused is not guilty of 
attempt to murder where water is administered to a victim 
mistake: for cyanide with the intention d killing. Convers 
White's Case,lB in which the defendant had put a small quan 
of cyanide in a wine glass, too small to kill, was distinguished 
falling within the "insufficiency of means" category proposed 
Turner, J. 

7.  The "unlawful carnal knowledge" example:17 Lord Hailsh 
proposed a two-limbed example of impossibility of performa 
where a charge of unlawful carnal knowledge was in questi 
According to his Lordship, whether it was the male who was 
reason of age incapable in law of committing the offence, 
alternatively where the female who was in law incapable 
reason of her age of having it committed against her, the 11- 

cwld not properly be indicted for attempt, even if he falz 
believed that the victim was under age. 

8. The "bigamy" example:ls Lord Reid claimed that where a n 
married an unmarried woman, believing her to have a man 
status, he could not properly be convicted of attempted biga 
This example must be seen as being analogous to the sea 
limb of Lord Hailsham7s hypothetical carnal knowledge situati 
In light of the abo~vemmtioned examples, the Court asserted t 

attempts were not to be judged on the facts as known to, or belie 
by the; accused, but on the objective facts as determined by the Co 
Such "objectivity" is the unifying element in the examples cited 
their Lordships, but their reluctance to convict the accused in si 
instances, while superficially reasonable in most cases, warrants clc 
scrutiny. 

14 Ibid. 
16 Ihid. 
16ligl01 2 K.B. 24. 
l7 Supra n. 1 per Lord Hailsham at 496. 
'8 Id. per Lord Reid at 500. 
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The Acceptance of the Doctrine: Partington v. William19 and R. v. 

In Partington v. Williams, a woman took a wallet from her 
employer's office drawer and looked into it to see if it contained any 
money, intending to steal anything found therein. The wallet was 
empty. She was convicted d attempting to steal at common law, the 
justices being of the opinion that an attempt impossible in fact was 
still an offence punishable by the criminal law. On appeal, the Divi- 
sional Court held that on the facts the defendant could not be 

& i g  placed on the decision in Haughton v. Smith. The 

ved to be otherwise than empty. 
The most important remarks of May, J. were those in which he 

onnelly were: of limited assistance: 
Each case must of course be decided u p  its own facts in 

accordance with the basic principles laid down in Haughton v. 
Smith [where] both Lords Reid and Morris doubted whether it 
was pmsible, or indeed desirable, to set out any complete classifi- 
cation or to give any exhaustive definition of what amounts to 
an attempt to commit a crime.21 

be properly assessed and evaluated, the problem of imposibility 

sibility. This approach is consistent with his citation of two 

victim was already dead. Thus, according to the Court of 
, impossibility is to affect liability only where it results in the 

21 Supra n. 19 per May, 3. at 224. 
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absence of an essential constituent of the actus reus of the substantive 
offence: in accordance with this analysis, a murder victim, bereft of 
life cannot be "killed" at law. 

E x t e h  of the Doctrine: D.P.P. v. N o ~ k . ~ ~  

Facts 
The appellants were cotnvicted of conspiracy to produce a 

"controlled drug" (cocaine), contrary to s. 4 of the English Misuse of 
Drugs Act, 1971. Un,kno,wn to them, it was impossible to produce 
cocaine from the ingredients in their possession. The Court of 
Appeal23 maintained that the reasoning in Haughton v. Smith did not 
apply to conspiracy, which was distinguishable from an attempt by 
the factor d agreement. The case was referred to the House of Lords 
as involving a point d law d general public importance. 

The House of Lords 
Lord Scarman, delivering the leading judgment, while agreeing 

that in the case d conspiracy the agreement itsel£ constituted the 
offence, stated that the Court of Appeal had nonetheless fallen into 
error by not applying the Haughton v. Smith principle to conspiracy 
and by considering an attempt as being exclusively a "preliminary" 
or "inchoate" crime : 

Logic and justice would seem tor require that the question 
as to the effect of the impossibility of the substantive offence 
should be answered in the same way, whether the crime charged 
be conspiracy or attempt.24 
In doing so, Lolrd Scarman adopted the reasoning d Lord Tucker 

in Board of Trade v. Owenz5 who had accepted Holdsworth's com- 
ment that [it] was inevitable that conspiracy should come to be 
regarded as a form of attempt to commit a wrong. 

In R. v. Green:? Ormrod, L.J. had suggested that impossibility 
does not affect liability for conspiracy. He noted the fact that, in 
Haughton v. Smith, Lord Hailsham had commented that he was 
unable to understand why the prosecution, upon its failure to sustain 
the charge of attempt, had not proceeded on the second charge of 
conspiracy28. From this observation, Ormrod, L.J. somewhat sur- 
prisingly concluded that his Lolrdship did not think that his views 
on attempts were applicable to c ~ n s p i r a c y . ~ ~  The Court d Appeal ir. 
Nock's Case adopted a similar posture to that espoused in  green'^ 

22 Supra n. 3. 
23 R. v. Nock, Court of Appeal (U.K.), The Times, 1st February, 1978. 
24 Supra n. 3 per Scarman, L.J. at 661. 
26 [I9571 1 All E.R. 411. 
26 [Footnote 26 has been deleted from text.] 
27 [I9761 1 Q.B. 985. 
28 Supra n. 1 per Lord Hailsham at 489-490. 
29 Supra n. 27 per Ormrod, L.J. at 993. 
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we by Ormrod, L.J., citing the latter's dicta to the effect that it was 
&cult to apply the reasoning in Haughton v. Smith to conspiracy.30 
:wrdingly, the Court of Appeal in Nock felt that it was enough that 
e prosecuton prove an agreement to do an act forbidden by s. 4 
the English Misuse of h g s  Act, the fact that the unlawful agree 

mt was incapable d being carried out being irrelevant. 
Whilst the Court d Appeal in Nock's Case was undoubtedly 

Ruenced by Ormxod, L.J.'s deductions in R. v. Green, Lord Scar- 
m's judgment in the House d Lords clearly explained the fallacy 
such reasoning. According to his Lordship, it was of crucial impor- 

Ice in Haughton v. Smith that "the conspiracy charged in the second 
cut must have ante-dated the police seizure d the van and the 
turn of the g d s  to1 lawful custody".31 

When Lord Scarman explained that "Smith must have agreed to 
lp in the disposal of the g o d s  at a time when they were stolen 
o& and the agreement could be he in effect held that 
e offence of conspiracy would not be established where it is 
 possible to colmmit the substantive offence at the time d agreement 
at any time thereafter, which he felt to be Lord Hailsham's true 

ntention. In his own words, the facts in Nock amounted to a "case 
it of an agreement to colmmit a crime capable of being committed 
the way agreed upon, but frustrated by a supervening event making 
completion impossible . . . but of an agreement upon a course of 

nduct which could not in any circumstances result in the statutory 
fence alleged",33 and as such, could not attract any criminal 
.bility. 

An element of inconsistency is introduced into the wider analysis 
conspiracy by Lords Hailsham and Scarman (in Haughton v. 

lith and D.P.P. v. Nock respectively) in their tests of liability where 
e issue of a coinspiracy to do the impossible is raised. Jennifer 
:akin points out that their Lordships "considered it irrelevant that 
aspiracy is a continuing offence, and thought that impassibility 
o d d  be assessed at no time other than the time of the formation of 
? agreement. Any supervening impossibility was to be dis~ounted".~~ 

Such an approach is clearly not consonant with the rationale of 
nspiracy f o m r l y  propounded in the case d D ~ o t , ~ ~  wherein the 
suse d Lords analysed conspiracy as being a "continuing offence". 
Le analyses of Lords Hailsham and Scarman render the notion of 
nspiracy as a continuing ottence of absolutely no significance where 
s question of impossibility is at issue. As a consequence of their 

30 (1978) 2 Crim. L.J. 94. 
31 Supra n. 3 per Lord Scarman at 662-663. 
32 Ihid 
33 Ibid. 
34 Jennifer Temkin, "When is Conspiracy Like an Attempt - and other 

possible Questions" (1978) L.Q.R. 543 at 554. 
35 [I9731 A.C. 807. 
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Lordship's divergence: from the decision in Doot, at least as regards 
impossibility, ssme unacceptable results may ensue. For their Lord- 
ships, criminal liability in a conspiracy charge would only be avoided 
if the offence were legally or physically impossible of completion 
nb initio and not as a result d some later supervening legal or physical 
circumstance which would render the actions of the accused non- 
criminal. The w m o n  weakness inherent in the views d Lords 
Hailsham and Scarman is that, in limiting liability in cases d con- 
spiracy to do the impossible purely and simply to the original time of 
consensus, supervening events may render a state of affairs, previously 
(that is, at the time of the agreement) impossible of accomplishment, 
as being capable of attracting criminal liability; thus, their Lordships, 
by limiting the "continuing offence" nature d conspiracy advocated 
in Doot, nay  unwittingly provide an escape avenue for the would-be 
conspirator. With respect, the effect of their Lordships' decisions in 
circumscribing the notion of conspiracy as a "continuing offence" 
where the question of impossibility arises may prove counter-produc- 
tive, allowing the accused to come within, or altsmatively, escape 
scope of liability as a result of the particular time which he sou 
to conspire. Both for policy and practical reasons, such a state o 
affairs cannot be seen as a welcome addition to the criminal law. 

Throughout his judgment, Lord Scarman was at pains to empha 
size that it is vital to determine the: exact scope and nature d 
enterprise being conducted by the accused. For instance, in No 
itself, the appellants agreed to prepare cocaine by a particular meth 
it can readily be inferred that, had the appellants embarked upon 
experimental excursion to attempt to procure cocaine from an in6 
number of wmpunds  d varying chemical compositions, a convicti 
may have bean apt; such an inference is based upon the assumpti 
that cocaine can in fact be extracted from certain chemical co 
pounds. 

Lord Swrnan said that the Court in Partington v. Willia 
erred in its interpretation of Haughton v. Smith,36 and in this obs 
vation he was supported by the other Law Lords. However, a close 
examination d the judgment delivered by Lords Hailsham and R 
and by Viscount Dilhorne in respect of the "empty pocket'' ca 
would suggest that Pmtington v. Williams was decided on precise 
the tams enunciated by their Lordships in Haughton v. Smith.37 It 
submitted that D.P.P. v. Nock augur= a conscious attempt by t 
House to wntain the rather broad ambit of the guidelines laid do 
previously by its brethren in Haughton v. Smith. 

Finally, while Lord Scarman correctly pointed out that Haughto 

495, Lord Reid at 499 and Viscou 
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v. Smith [was] correct in primiple,5s he remained conspicuously silent 
on the most contentious of pints, that of physical impossibility. His 
whole judgment seemed to be based upon the assumption that Nock's 
Case turned solely on the question of legal impossibility, and that 
further elaboration on the constituents of impossibility was un- 

Although the application of the general concept of impossibility 
was integrated clearly into the law d conspiracy, regrettably the 
Court failed to clarify much of the authoritative dicta in Haughton v. 
Smith, nor did it seek to resolve and explain the difficult distinctions 
kstween the legally or physically impossible. 

There is no clear authority as to the role of impossibility in the 

tth), where the defendant was found guilty of incitement in circum- 
nces which clearly indicated a physical impmsibility, still represents 

e law. If this is the case, it would seem ancsmalous that incitement 
ould be treated as operating differently to either attempt or 

It seems only logical that a uniform approach be adopted to deal 

he Indictment 
The object of an indictment is tcs give the defendant a clear 

nd unequivocal statement of the criminal conduct with which he is 
harged. Smith and Hogan warn that it "is important to determine 

In the light of the abovementioned comments, the rationale 

(4th ed. 1978) at 259. See 
for an examination of some 
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s3me one! d those articles has been stolen" and the views express 
in both Haughton v. Smith and Partington v. Williams, some 
Diplock, L.J.'s renarks in D.P.P. v. Nock seem particularly suscept 
ible to criticism. 

pickp0ckd,4~ and goes on to claim that under an "indictment dr 
in suitably broad terms",43 both classes of pickpockets may be! c 
victed. Such a tenuous and unwarranted distinction between 

no place in the criminal law: 
The criminal law does not punish a man for what he is 

for what he has done, neither does it punish him for his intenti 
alone. If the law concedes that what he has done doles n 
amount to a crime, his intention to commit other crimes is with 
out accompanying action, of no ~ignificance.~~ 

stated was not the role of the and would be invariabl 
productive d great uncertainty vis. the form of the indictment. 

Conditional Intent 
The concept d "conditional intent" in larceny has assum 

major significance in the criminal law since the famous case of R. 
E a ~ o m . ~ ~  Much of what was said in that case, and most recently, 
R. v. Hu~sein,4~ has a potentially great bearing on the notion 
impossibility d performance. In light of Diplock, L.J.'s dicta48 

even greater significance. 
The case of Easorn illustrates the distinction made by 

Supra n. 34 at 543. 
Supra n. 1 per Lord Hailsham at 490. 
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intent to permanently deprive the owner of a specific item of property, 
failed to obtain a conviction for larceny. In larceny, "appropriation" 
is limited, for the purpose of creating criminal liability, by the require- 
ment d the intent permanently to deprive of a specific object. Such a 
circumscription of the notion of intent is of course in accordance with 
what was later said in Haughton v. Smith. 

The concept of "conditional intent" gives the "empty pocket" 
situation a new dimension; it seems as if the rule could apply to full 
pockets as well where the thief was selective as to what was to be 
stolen; a conviction for the substantive offence or for the attempt 
could be thwarted where the thief claimed that the articles in question 
were not on his "shopping l i~t",4~ as it is flippantly put by Glanville 
Willivns, Thus, the decision in Easom, whilst sound on legal principle, 
o v r L  (ked the necessity of deterring the morally culpable benefi- 
ciarit-1 of such an approach, and created immeasurable problems for 
the prosecution in cases of larceny. 

The Court of Appeal, containing Lord Scarman (then Lord 
Justice Scarman), recently dealt with the concept of "conditional 
intent" in the case of Hus~ein.~O The Court adopted the dicta d Lord 
Edmund Davies in Easom as its ratio decidendi, holding that one who 
had in mind to steal only if what he found was worth stealing could 
not be said to have a present intention to steal. Thus, rather than 
limiting Easom, the Court of Appeal widened its scope. 

The repercussions of the decision in Hussein could be very 
serious indeed. The reporter of the case claimed that "Hussein could 
be the burglars' charterV5l and, most importantly, that "the implica- 
tions d the decision could be very serious in other respects. If this 
sort of conditional intention is no 'intention' for the purposes of the 
law of attempts, is it a sufficient mns rea for the common law of 
cc~nspiracy?"~~ If indeed conditional intent were to assume a position 
d importance in the sphere of criminal conspiracies it would almost 
Mainly  open up a veritable Pandora's box of legal ~npleasantries.~~ 
In Nock, it was previously pointed out, Lord Scarman stressed the 
need for a determination of the scope and nature of the criminal enter- 
prise; the decision in Hussein imposes an even heavier burden on the 
prosecution. 

It is reasonable to conjecture therefore, that Lord Diplock's 
ad b c  suegestion of framing the indictment wide enough to ensnare 
the villain will not stand up to the two-pronged assault of "conditional 
intent", or the rigours of exactitude required by an indictment. There 

40 Glanville Williams, Textbook on Criminal Law (1978). 
50 R. v. Hussein supra n. 47. 
51 Id. at 220. 
52 Ibid. 
53 Smith and Hogan, op. cit. supra n. 40 refer to the decision in Russdn 

as "bath surprisigg and regrettable" at 256. 
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is a strong poaibility that if the learned Law Lord's views are in 
fact accepted, the concept d conditional intent will be rendered 
obsolete, due to the ease with which it might then be circumvented by 

.a widely drawn indictment. Despite the many unsatisfactory elements 
in the doctrine of conditional intent, it is suggested that this indirect 
mean, of getting around it may infringe the traditional rights of the 
accused in a criminal case - that d being made aware of precisely 
the act which he is to have attempted. In short, a careful balance d 
interests must be pursued. 

The Anstdan Alternative: The Queen v. C ~ l l i n g r i d g e ~ ~  

Facts 

C. attempted to kill his wife by throwing into the water of her 
bath the bared end of a wire plugged into the electricity supply which 
had been turned on. C. pulled out the cord after his wife had 
screamed. Scientific evidence indicated that had the wire come into 
contact with the wife she may have been killed, but that the wire's 
presence in the water per se would not have caused death. 

The Court's Reasoning 

The Court held that no impossibility of any sort existed and that 
the defendant, through ineptitude, inefficiency or insufficient means,"5 
had been merely unsuccessful in his bid to kill his wife.56 Bray, C.J. 
adopted the reasoning in Haughton v. Smith as the broad conceptual 
framework for his judgment but expressed misgivings that the 
Haughton v. Smith formulation might render it difficult to see any 
ethical d i~t inct ion~~ between certain modes of attempt. Similarly, 
Zelling, J. accepted the decision in Haughton v. Smith to  be correct, 
but stressed that many of Lord Hailsham's observations which had 
attracted criticism, were in fact obit@8 Thus both Bray, C.J. and 
Zelling, J. manifested a so'mewhat qualified acceptance of Haughton 
v. Smith in Collingridge. 

It is worth noting that Bray, C.J., in asserting that "it must now 
be taken . . . that the would-be pickpocket who puts his hand into an 
empty pocket has not thereby committed attempted lar~eny",6~ inter- 
preted the nineteenth century "empty pocket" cases60 in the same 
manner as the English Court d Appeal in Partington v. Williams, 
with reference to the broad rules laid down in Haughton v. Smith. 
Clearly, Bray, C.J. did not feel disposed, as was the House of Lords 

54 Supra n. 4. 
65Id. per Bray, C.J. at 123. 
58 It was seen as being analogous to the attempted murder by poisoning 

case of White's Case [I9101 2 K.B. 24. 
67 Supra n. 4 per Bray, C.J. at 121. 
58 Id. per Zelling, J .  at 140. 
59 Id. per Bray, CJ. at 121. 
60 R. v. Collins (1864) 9 Cox C.C. 497, R. v. Ring supra n. 4. 
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in Nock, to analyse Partington v. William as a misapplication of the 
reasoning in Haughton v. Smith. 

The most pertinent remarks in Collingridge must be attributed 
to Bright, J., from whose judgment it is worth quoting at length.' 
The learned Justice is the first judge to set his mind systematically to 
the ambivalent nature of the tern "physical impossibility". He said: 

I think that confusion has been caused by failure to separate 
juristic concepts from chances of achievement. To say that one 
cannot steal the wntents of an empty pocket is to say that two 
essential elements in the crime are absent, viz. taking goods and 
carrying them away. That constitutes an impossibility in law. 
The impossibility is brought about by the absence of goods. In 
one sense that could be called a physical impossibility. But often 
the phrase "physical impossibility" is used in a different sense, 
to categorize an intention which cannot possibly be successfully 
carried out. In this sense it could have been argued until recently 
that it was impossible to steal something on the moon. It is no 
longer impossible to do so, merely most improbable. Chances d 
success can range from almost zero per cent to almost 100 per 
cent.61 
The passage cited above clearly shows Bright, J.'s reluctance to 

entertain the notion of degrees of physical impossibility, and simul- 
taneously suggests a diminution of the scope of what should be 
regarded as physically impossible. This approach is harmonious with 
the advice voiced in Haughton v. Smith that it would be desirable to 
avoid the nebdous notions d "ca~uistry",~~ when dealing with the 
concept d physical impvssibility. In his judgment, Bright, J. deals 
with four key points which differ either in their nature or at least in 
degree to the central tenets of the English approach. 

1. The Use of the "Proximity" Test. 

According to Bright, J., the question to be asked of the jury where 
the issue of impossibiiity arises is: 

Did (the defendant) in fact, whatever he thought he was doing, 
move towards carrying out his intention? 

rathex than the question: 
Was it physically possible, in the circumstances of the case, for 
him to carry out his i n t e n t i ~ n ? ~ ~  

:n other words, a test of proximity was preferred to that of strict 
?hysical impossibility as advocated by the English Courts. 

2 .  The Subjective Approach 
Irt contrast to the House of Lords, which emphasized that i n p i -  

61 Supra n. 4 per Bright, J .  at 128-129. 
62 Supra n. 1 per Lord Hailsham at 494. 
6s Supra n. 4 per Bright, J. at 129. 
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bility was to be viewed "objectively" by the Court, Bright, J., by his 
utilization of the proximity test, clearly supplanted it with a subjective 
test. The nature of the question posed to the jury suggests that the 
case is to be viewed on its particular merits, incorporating all the 
relevant surrounding circumstances: 

It is a misleading exercise in the present case to discuss intent 
in relation to the acts performed as distinct from intent in 
relation to the intended result of those acts . . . It must often 
happen that the acts done; are to! be looked at not in isolation 
but in the context of the intent with which they were done.64 

Such an approach is diarnekrically opposed to that of the House of 
Lords in Nock's Case, which sought to analyse the acts of the accused 
in a vacuum d objectivity, divorced from the wider context of their 
operation. 

3. The Function of the Jury. 
Bright, J. believed that the question of whether or not the chosen 
method of conduct undertaken by the accused is dangerous should be 
a jury question. Indeed, a subjective test, encompassing all the rele- 
vant circumstances of the case, would require the jury to1 come to a 
decision on what his Honour calls "a broad appr~ach".~" 

4. The Rejection of the Classification in Donnelly's Case. 

Bright, J. seemed surprised at the reverence with which Lord 
Hailsham treated the rough-and-ready sixfold classification of attempts 
of Turner, J. in Donnelly and sought to challenge its approval. Such 
a stringent classificatory system, according to his Honour, could lead 
to a host of rather strained distinctions d dubious quality.66 

The; oft quoted passage in the decision of Turner, J. is even 
more remarkable when one considers that it imposes an objective 
test, whereas the legislation of New Zealand has specifically prescribed 
a subjective test for attempts. 

Legally or Physically Impossible - What Demarcation? 
It has been stressed that impossibility of performance in the 

criminal law arises in two broadly defined categories: 
1. Circu~nstantial Legal Impossibility. This results where a lega: 
ingredient of the offence is lacking, and renders the actions of the 
accused non-criminal.67 
2. Physical Impossibility. This arises where the actus reus of the 
contemplated offence is factually impossible, independent of the action: 
of the 

64 Id. per Bright, J. at 130. 
6; Id. per Bright, J. at 129. 
66 Zbid. 
67 See Walters v. Lunt [I9511 2 All E.R. 645. 
6sIt is the lsst limb of the definition I have used to explain physica 

impossibility which is most prone to misinterpretation. 
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Whereas the categories of legal and physical impossibility seem in 
definition formally distinct, the difference between the two may in 
practice create grave difficulties. Both Haughton v. Smith and D.P.P. 
v. Nock were concerned with statutory offences and hence, the reliance 
upon legal impossibility seem not unexpected. However, no claim of 
legal impossibility on colmon law principles has yet been really put to 
the test in the English courts. Many situations may arise in which the 
chain of events may be equally wall explained in terms of either legal 
or physical impossibility. In D.P.P. v. Nock for instance, it was physi- 
cally jmpossible to extract cocaine from the particular substance in 
question; this physical impossibility was then translated into a legal 
impossibility by the House of Lords. The difficulty is related to the 
perennial debate as to the distinction between matters of fact and 
matters d law. The inherent problem of the legal/physical dichotomy 
was recognized in Collingridge by Bright, J . ,  who viewed the "empty 
pocket" case as one involving legal impossibility but admitted that 
phydcal impossibility could also be utilized in reaching a correct 
dwision. 

The Law Lords' judgments in D.P.P. v. Nock are all conspicuous 
for the very absence of any purposeful attempt to arrive at a demarca- 
tion p i n t  between what is legally or physically impossible (despite their 
purporting to do sol). Consequently, the designation of what is to be 
deemed physically impossible of accomplishment will inevitably be 
arbitrary, and hence uncertain. The hypothetical situations envisaged 
in Haughton v. Smith are open to a variety of interpretive rationales; 
for instance, the "stealing your own property" (No. 2), the stealing 
from an "empty pocket" (No. 3 ) ,  the "killing the corpse" (No. 4), the 
"unlawful carnal knowledge" (No. 7)  and the "bigamy" (No. 8)  
examples are all amenable to explanations on the grounds of either 
legal or physical impossibility. 

Many d the rmults of the examples cited from Haughton v. Smith 
may be undermined by casting doubt as to whether or not certain 
situations considered impossible d perfo~rmance are in fact physically 
impossible. No1 clear damarcation point is in fact drawn between 
physical impossibility ab initio and the physical ineptitude or faulty 
modus operandi d the defendant. The "wax effigy" (incorporated in 
No. 4),  the "shot in the dark" (No. 5) and the "poisoning" (No. 6 )  
examples would seem to reside almost exclusively in the realm of 
physical ineptitude of the accused: the reasoning of the Court to the 
contrary in Haughton v. Smith is open to doubt. The examples cited 
may be considered as illustrating merely an impossibility of means 
rather than ends. In these examples it is proposed that the villain, 
through his own ineptitude, and not the constraining forces of his 
immediate environment, has brought about the demise of his criminal 
endeavour. 
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Imagine a situation wherein the villain fires at his prospective 
victim who is 500 metres away, with a gun whose range is only 400 
metres. On the stand taken. by their Lordships in Haughton v. Smith, 
such a state of affairs could give rise to a defence of physical impossi- 
bility. However, it is more logical and reasonable to view the situation 
as an example of insufficiency d means - the villain's movement one 
hundred metres forward could alter his chances d success dramatically. 
Thus, the characterizations of many of the examples above as cases of 
physical impossibility are in this writer's view clearly wrong. Situations 
where the villain has the requisite control over his immediate physical 
environment or has the propensity to change the course of events in 
the future should not give rise to a defence of physical impossibility: 
any other proposition would offend common sense. 

With respect to physical impossibility, the fallacious argument 
of the House of Lords is probably the result of what Bright, J. 
considered to be "(the) failure to separate juristic concepts from 
chances of achieve~nent".6~ The re,asoning of Bright, J. seems to be in 
accordance with the old South Australian Supreme Court decision in 
Lindne~.~O In that case the defendant was charged with supplying pills 
knowing them to be intended to be used to procure a miscarriage; the 
jury found that D. supplied the pills and knew of the purpose to which 
it was intended to put them, but also found that the pills were not 
noxious. It is significant that in its decision, the Court implied that 
the quality of the pills was not determinative of the attempt issue. The 
approach taken in Lindner appears correct in principle and it is thus 
respectfully submitted that the "poisoning" example (No. 6 ) ,  propa- 
gated in Haughton v. Smith (wherein the defendant would escape 
liability), is possibly incorrect, since it is more akin tot the personal 
ineptitude of the defendant than to any ovenvhelming physical pheno- 
mena. As Glanville Williams would point out,71 the victim of the 
attempted pickpocket may have stealable things but not in the particular 
pocket in question, similarly, there may exist a "killable" victim, but 
not in the particular spot in which the accused has chosen to fire. 

It is this writer's submission that, along the lines argued above, 
the "wax effigy" example is not commensurate with the "killing the 
corpse" example (as it was considered to be by Lords Hailsham and 
Morris in Haughton v. Smith), for in the former example there exists 
a "killable" victim, whereas in the latter example, the phenomenon of 
death has provided both a legal and a physical bar to conviction. 

Towards a Solution 
In England, Professor Glanville Williams suggests that legislation 

should be enacted reversing Haughton v. Smith, "(thus) enabling both 

69 Supra n. 4 per Bright, J.  at 128. 
70 R. V. Lilzdner [I9381 S.A.S.R. 412. 
71 Op. cit. supra n. 50 at 400. 
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our hypothetical bandit and Easom to be convicted of attmpt".72 
Similarly, Smith and Hogan suggest that proposals should be imple 
mented which would confirm the rule that inadequacy of means is not 
a defence to a charge d attempt, but reverse the actual decisions in 
Haughton v. Smith and Partington v. Williams, as well as much of the 
dicta in the former The United Kingdom Law Commission, in 
its Working Paper No. 50, advocated that all attempts should be 
rendwed punishable where the intended victim or property aimed at 
d m  not exist or where a characteristic vital for the campletion of the 
crime does not exist although the defendant believed he or it to possess 
it. 

In Australia, Professor Colin Howard, in an approach consistent 
with the decision in Collingridge, suggests that the proximity test should 
be the sole criterion for determining liability.74 The proximity test is 
not concerned with the reasons for incompleteness, only with the facts. 
It would follow that factual impossibility is irrelevant where the proxi- 
mity test is applied to the law d attempt unless of course the impossi- 
bility is known to the accused, in which case the mental element in 
attempt is negated by definition. 

Concluding Remarks 
It is clear that the English criminal law on impossibility of per- 

formance has developed haphazardly. We are in the difficult position 
d being unable clearly to differentiate between legal and physical 
impossibility and between physical impossibility and a faulty modus 
operandi adopted by the accused. 

It is frequently said in the cases that every situation is to be judged 
upon its individual merits and that the rigidities of the classificatory 
system utilized in Donnelly are to be avoided. An adoption of the 
proximity test enunciated by Bright, J. in Collingridge would have the 
advantage d avoiding the arbitrary, and at times strained decisions, 
which would flow from the employment of a strict classificatory 
approach. However, whereas the caseby-case approach has the dis- 
tinct advantage of flexibility and allows the Court greater scope to 
punish the morally culpable who would otherwise escape prosecution 
as a result of legalistic technicalities, the fluidity of such an approach 
inevitably results in a lack of consistency in the law. 

In Collingridge, Bray, C.J. was well aware of the conceptual 
difficulties which beset the notion of impossibility in the criminal law, 
and its haphazard evolution through the cases. The Chief Justice felt 
that an almost irresistible opening had been left for the Legislature to 
intervene and alleviate many of the problems which the cases have not 
come to grips with. However an all-encompassing legislative scenario 
establishing the parameters of the notion of impossibility would be 

72 Id. at 633. 
73 Smith and Hogan op. cit. supra n. 40 at 264. 
74 Colin Howard, Criminal Law (3rd ed. 1977) at 3 19. 
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fraught with the same interpretative difficulties confronted in the case. 
In light of this, Bray, C.J. prudently warned that "No doubt Parliament 
will one day intervene in this sphere and end the perennial debate, 
possibly at the cost of creating a different one".75 

Postscript 

The concept d impossibility has assumed vital sigtllficance in a 
number of English cases decided between 1978-79 and the writing of 
this casenote. A brief review d these cases will hopefully elucidate 
some of the arguments raised previously in the body of this case-note. 

In Bennett's Case,76 the Court d Appeal held that the principle 
laid down in Haughton v. Smith in relation to attempts was also 
applicable to conspiracy. Although following Nock's Case, the Court 
held that it was nonetheless clearly distinguishable on its facts from 
the case in point. Bro~wne, L.J., delivering the judgment of the Court, 
sought to narro~w the scope of what should be considered as being 
impossible of performance in the criminal law. In a succinct statement 
cf principle, the Lord Justice was at pains to' point out: 

. . . there is a fundamental distinction b&ween an agreement which, 
when made, could never, if carried out, result in the co~mrnisdon 
of the criminal offence alleged, because that result is legally or 
physically impossible . . . and an agreement which woluld, if 
carried out in accordance with the intention of the parties, result 
in the commission of the criminal offence alleged, but which 
cannot be carried out because some person not a party to the 
agreement is unwilling or unable to do something necessary for its 
performance - or because of the incompetence of the conspirators 
or the impregnable defences of the intended victim.77 
In the case of Kevin Arthur Harrisr8 the facts were reminiscent of, 

yet clearly distinguishable from, the facts in D.P.P. v. Nock. The defen- 
dant, Harris, attempted with four others to make the drug amphetamine. 
They had the correct chemical formula, but when they mixed the 
chemicals mncerned in a pan on a stove, they failed to produce 
amphetamine; nolt d y  because one ingredient was wrong but also 
because they lacked knowledge of the proper process. Upon appeal, it 
was held that the conspiracy in question was not impossible of fulfil- 
ment and that accordingly, Harris had been rightly convicted. In a 
short judgment, Shaw, L.J. held that a distinction had to be drawn 
between an agreement to do something which is inherently impossible 
and could therefore never give rise to a criminal act, and, on the other 
hand, an agreement to do something which is not inherently impossible, 
although it might turn out to be impractical so far as its fulfilment was 

75 Supra n. 4 per Bray, C.J. at 121. 
76 William Anthony Bennett (1979) 68 Crim.A.R. 168. 
77 Id. at 178. 
78 R. V. Harris (1979) 69 0im.A.R.  122. 
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concerned by those involved in the Unlike Nock, where 
it was a scientific impossibility to produce cocaine from the substances 
at the defendant's disposal, the case in point was one where the appel- 
lant and his cedefendants had acquainted themselves with the proper 
Frocess to produce amphetamine. "In this case", said Shaw, L.J., 
"given the further information which was necessary and which could 
lot be said to be inevitably out of (the defendants') reach, they could 
lave gone on and carried out the agreement. Therefore, this was an 
igreement to do an unlawful act, which was inherently possible of 
:~nsummatid"'~~ 

Both the decisions ot Bennett and Harris seem correct not only on 
heir respective facts, but also in principle. These cases exhibit a 
:onscious attempt to limit the scope of what acts the criminal law 
kerns to be impossible of performance. Both the decisions in Bennett 
ind Harris seek tot explain situations which may prima facie appear to 
,e physically impossible of performance as lying in the sphere of the 
iccused's olwn incolmpetence, in his own acts or omissions towards a 
:riminal god. 

In Re Attorney-General's References (Nos 1 and 2 of 1979),s1 the 
question was raised as tol whether or not "conditional intent" could pro- 

lvide a successful defence to s. 9 ( 1 ) (a) of the English Theft Act, 1968. 
.oskill, L.J., delivering the judgment of the Court d Appeal, held that 

vhere a person is charged with burglary contrary to s. 9 ( l )  (a) the 
ndictment does not require an intention to steal any specifically identi- 
ied object. Roskill, L.J. felt, as had Geoffrey Lane, L.J., in almost 
dentical circumstances in the recent de.cision of R.  v. W a l k i n g t ~ n , ~ ~  
hat the indictment drawn under s. 9 ( l )  (a) of the Theft Act, referring 
.o the accused's entry into a building with the intent "to steal ther4d7, 
vas wide enough to preclude the accused's reliance on the doctrine of 
:onditional intent, as laid down in Easom and Husseins3. It is indisput- 
tble that his Lordship correctly maintained that conditional intent is of 
imited, if not of no consequence, with respect to a charge of burglary 
mder s. 9 ( 1 ) (a) of the English Theft Act. 

With regard to the framing of indictments, Roskill, L.J. pointed 
wt that where it is undesirable to frame an indictment of a theft-related 
$fence by reference to the theft or attempted theft of specific objects, 
t is permissible to adopt "a more imprecise method of criminal pleading 
f the justice of the case requires it".84 "The important thing," he said, 

79 Id. at 124. 
80 Zbid. per Shaw, L.J. 
81 [I9791 3 All E.R. 143. 
82 rig791 2 ~ i i  E.R. 716. 
S3supri n. 82 per Roskill, L.J. at 151. It is interesting to note that at #. 145 of the Report, Roskill, L.J. referred disparagingly to the concept of 

onditional intent as a "pseudo-philmophica1 or psychological (concept)". CouId 
his be an indication that the Courts will attempt to get around Easom and 
lussein at every available opportunity in the future? 

84 Supra n. 82 at 152. 
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"is that the indictment should wrrectly reflect that which it 
that the accused did, and that the accused should know with 
detail what he is alleged to have 

What in f x t  amounts to the "justice" of the partiaular 
well turn out to be a highly contentious issue. 

PETER ALEXZADZS - Second Year Student. 




