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Few countries recognise a freestanding entitlement to 
1

educated layman has small and sometimes no skill in 
2 

the courts.3

interest discourse is that our lack of constitutional rights 

4

constitutional guarantees or the enactment of a national 

5 

APPROACHES TO RIGHTS 
PROTECTION

6

the legal system as a whole.7 

Does a Bill of Rights 
Necessitate Better Protection of the 
Right to Legal Representation?
Chantal Tanner*
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8 

9

In a real democracy liberty and minorities 
have legal protection in the form of a written 
constitution that even parliament cannot change 
to suit its whim or policy. Under that vision of 
democracy, a bill of individual constitutional rights 
is part of fundamental law.10 

rights.11

12

13 

14 

15

16

17 18 within the 
19 

human rights.20 

21 

22

23 

“ 
... an integral component of access 

to justice is that all potential litigants 

have an unfettered opportunity to bring 

their case before the court.

”
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THE RIGHT TO LEGAL 
REPRESENTATION UNDER DIFFERING 
RIGHTS PROTECTION MODELS 

case study against which to test these arguments. 

different constitutional rights settings.

The Constitutional Bill of Rights: South Africa

South African 
Constitution.24

25 

26 27 was 
clearly tested in the case of S v Vermaas; S v Du Plessis.28 

must 29

the year since the Constitution had come into force30 

insisted that without mechanisms of enforcement the 

makes a mockery of the Constitution 31 

The Statutory Bill of Rights: United Kingdom

32 HRA

was constructed.33

34 article 6 of the HRA is a 

35

36 

Steel & Morris v The United Kingdom.37

damaging and defaming allegations against the 

38 

39

40

an unfair trial.41

Piecemeal Rights Protections: Australia

rights.42

can limit the authority of those who do.43 In addition to 

must 
44 
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trial.45 In the case of Dietrich v The Queen 46

47

48 

THE EFFECTIVENESS OF LITIGATING 
ON THE RIGHT TO LEGAL 
REPRESENTATION 

The objective of test case litigation would be to 
move away from a case-by-case approach and to 
obtain a systemic remedy. One possibility would 
be to seek … a judicial statement of principle 
recognising the right to legal representation where 
individuals, unable to retain counsel without undue 
hardship, are faced with a legal situation that 
jeopardizes their or their families’ liberty, livelihood, 
health, safety, sustenance or shelter.49  

South African Constitution has 

for legal assistance.50 S v Vermaas; S v 
Du Plessis

51

of these rights.52

53 54

55 

HRA

in the case of Steel & Morris v United Kingdom

56

circumstances in Steel & Morris v United Kingdom
57 In 

58 

Dietrich v The Queen

contrasting the outcome of the case against Melina 
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lead to an unfair trial. 

CONCLUSION

S v Vermaas; S v Du Plessis comes 

Steel & Morris v The United Kingdom

case of Dietrich v The Queen

the constitutional guarantee of the right to legal 
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