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I INTRODUCTION

The theme of Court of Conscience’s 2017 Issue, ‘Enough
Said’, poses a problematic framework for approaching social
injustices. The theme proposes that criticism and analysis of
social injustices is only useful to a certain extent, encouraging
a turn away from words and towards actions. I agree that there
is an essential need for effective action in addressing social
injustices. However, there are two assumptions that ‘Enough
Said’ implies, which I view as problematic: first, that action is
more effective than discourse, and second, that those affected
by injustices have been able to speak at all. Here, I define
‘discourse’ as words; synonymous with speaking, criticising
and analysing. I define ‘action’ as doing, for example practical
initiatives and activities which aim to remedy social injustices.
Henceforth, I aim to unpack these assumptions through a study
of the relationship between action and discourse in investigating
crimes of sexual and gender-based violence (‘'SGBV’) at the
Extraordinary Chambers in the Courts of Cambodia (‘ECCC”).
In sum, I aim to illustrate how action and dialogue are

equally important, interdependent and continually needed in
investigating and prosecuting crimes of SGBV at the ECCC,
in order to portray that when it comes to addressing social
injustices, it’s never ‘enough said’.

A THE EXTRAORDINARY CHAMBERS IN
THE COURTS OF CAMBODIA

The ECCC, also known as the Khmer Rouge Tribunal, is an
internationalised tribunal' established by the Royal
Government of Cambodia and supported by the United Nations.?
The ECCC’s mandate is to prosecute the senior leaders and
those most responsible for the crimes committed during the
period of Democratic Kampuchea (‘DK’) between 1975 and
1979.3 Aside from holding those most responsible accountable,
the remit of the court includes rehabilitation for victims,
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educating the public and strengthening the rule of law to
contribute to the reconstruction of Cambodian society.*

B CRIMES OF SEXUAL AND GENDER-BASED VIOLENCE
Sexual crimes are commonly understood as physical or
non-physical acts with a sexual element, for example rape
or enforced prostitution.> Gender-based crimes are acts
committed against a person because of their sex or because
of socially constructed gender roles.® Forced marriage was a
unique practice during the Khmer Rouge, where couples were
arbitrarily married without choice or consent.” Subsequently,
married couples were pressured or coerced by Khmer Rouge
cadre to consummate their marriage.® Through examining the
treatment of SGBV crimes both inside and outside of forced
marriage at the ECCC, I will illustrate that action and dialogue
are equally important, interdependent and continually needed in
addressing SGBV crimes.

I EQUALLY IMPORTANT

Crimes of sexual and gender-based violence were originally
not prioritised during investigation at the ECCC, due to a
popular assumption that there had been little to no SGBV
perpetrated during the Khmer Rouge.” This assumption was
based on a culture of victim-blaming and on an official Khmer
Rouge policy in which rape was a ‘immoral offense’ severely
punished if perpetrated by Khmer Rouge cadre.!® Indeed,
Judge Sylvia Cartwright of the ECCC’s Trial Chamber noted
that ‘this particular conflict is unusual [in that] it does not
contain allegations of widespread violence against women’.!!
Palmer and Williams also attribute the all-male investigation
team and lack of SGBV expertise at the Court to the failure to
consider investigating such crimes.!2 Here, it would have been
problematic to conclude that it was ‘enough said’ in regards to
crimes of SGBV during the Khmer Rouge.

Instead, it is the dialogue that was facilitated by
investigators in the course of their investigation that provided
a platform for victims to speak about their experiences with
SGBYV during the DK era. Evidence that emerged in the course
of conversation with witnesses included the victims of rape
being punished!? and civilians being coerced into consummating
their forced marriages by Khmer Rouge cadre.!# As a result
of this dialogue, the Trial Chamber indicated that it would
consider allegations of rape within forced marriage in Case
002/02.15 Rape within forced marriage was characterised as an
‘other inhumane act’ of crimes against humanity.!'® Here, the
equal importance of the action of investigation and the dialogue
facilitated with witnesses and victims in bringing SGBV crimes
within the ambit of the ECCC is illustrated. This is not to say
that action and dialogue should be applied in equal measure, or
that it is even possible to quantify such measures, but simply
that both should be prioritised and present when addressing
social injustices. Without the voices of those affected by SGBV
crimes during the DK regime, the ECCC would not have been
able to dispel the popular myth that sexual violence was not
perpetrated during the DK era. In this sense, action and dialogue
are of equal importance.

Il INTERDEPENDENT
The ECCC’s decision to include rape within the scope of

Case 002/02 was simultaneously welcomed and criticised by
academics and civil society actors.!” This is because the Trial
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Chamber was to only consider evidence of rape within forced
marriages, as opposed to evidence of rape perpetrated by
Khmer Rouge cadre in other situations.!® This isolated many
victims whose testimony of SGBV perpetrated by Khmer
Rouge cadre outside of forced marriage would not be heard in
the Case 002/02 trial. Most notably, United Nations Special
Representative to the Secretary-General on Sexual Violence in
Conflict, Margot Wallstrom, criticised the legal characterisation
of rape and called on the ECCC to use ‘the full benefit of

the court’s resources and attention’ in regards to crimes of
SGBV.!” An ECCC press release in response to Wallstrom’s
statement acknowledged that the Court had already benefited
from recommendations made by SGBV experts and welcomed
constructive suggestions to assist with the prosecution strategy
of crimes of SGBV.20 Here, the constant interaction between the
action taken at the ECCC and resulting criticism and analysis
reflects the interdependence of action and dialogue.

In response to the failure of the ECCC to consider witness
testimony about crimes of SGBV outside of forced marriage,?!
and suggestions that civil society should act,?? the Cambodian
Defender’s Project initiated a series of Women’s Hearings
which ran annually from 2011 to 2013. The Women’s Hearings
were designed as an alternative forum for women to voice
their experiences of sexual violence perpetrated during the
DK era free from the restrictions imposed at the ECCC.23 The
aim of the hearings was to provide a truth-telling forum on
sexual violence, ensure that sexual violence was included in
the historical account of Khmer Rouge atrocities and publicly
acknowledge the suffering of survivors.2* Following the
hearings, all who testified reported feeling a sense of justice,
relief and bonding with other survivors.2> An expert panel at
the hearings produced a set of recommendations for the ECCC,
calling on the Court to investigate the extent, circumstances and
actors of sexual violence during the DK era in future cases.2°
Indeed, rape as its own enumerated crime against humanity
both inside and outside forced marriage has subsequently been
alleged by the Co-Prosecutor in Case 004 currently under
investigation at the ECCC.?”

Interestingly, the Women’s Hearings took the form of
both action and dialogue, in that the hearings aimed to actively
remedy the deficiencies of the Court by facilitating victims of
SGBYV crimes to speak about their experiences. It will always
be essential to ask who is speaking when it comes to facilitating
dialogue. In the case of Cambodia, it is increasingly important
that voice be given to the nascent legal profession and academia
as opposed to international non-government organisations
(‘NGOs’). Without criticism and analysis of the ECCC
hearings, the Women’s Hearings would have never taken place.
And without women speaking about their experiences at the
Women’s Hearings, the ECCC would not have been prompted
to investigate rape as an enumerated crime against humanity in
Case 004. In this regard, action and dialogue are interdependent.

IVv. CONTINUALLY NEEDED

A SEXUAL AND GENDER-BASED VIOLENCE IN
CONTEMPORARY CAMBODIAN SOCIETY

Unfortunately, the conversation facilitated about SGBV during
the Khmer Rouge has not directly increased dialogue about
crimes of SGBV committed in contemporary Cambodian
society. While statistics on sexual violence in Cambodia are
unreliable due to under-reporting and ineffective data collection,
centrally placed sources such as the Ministry of Women’s
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Affairs believe that incidences of rape are ‘increasing and that
a growing number of victims are children’.?® The experience

of being female in a patriarchal culture, a climate of impunity
and widespread Government corruption prevent victims from
being able to speak about their experiences, leaving the situation
unaddressed.?? Further, the silence around experiences of sexual
violence in Cambodia makes it difficult for NGOs and civil
society actors to effectively levy criticism and call for action.

It is not enough that victims of SGBV during the Khmer Rouge
are given a platform to speak; evidently there is a continual
need to facilitate dialogue around experiences of SGBV in
contemporary Cambodian society.

B FREEDOM TO SPEAK IN CAMBODIAN
SOCIETY GENERALLY

The continual need for dialogue extends further to the ability
to speak in Cambodian society about a variety of social
justice issues. Here, the Western-centric assumption that those
affected by social injustices have been allowed to speak in
the first place must be dispelled. In Cambodia, ‘incitement’ is
a crime frequently employed by the Government to threaten,
imprison or reprimand those who speak against the leaders of
the Government.3? Land-grabbing violations3! and widespread
Government corruption3?are examples of social injustices
which victims are often unable to speak out about without the
threat of prosecution. July 2017 marked one year since popular
political analyst Kem Lay was shot and killed at a Caltex petrol
station just days after giving an interview with Voice of America
Cambodia commenting on a new Global Witness report3® which
detail the alleged business empire of Cambodia’s ruling family.3
Many Cambodians, including former leader of the opposition
party Sam Rainsy, have since stated that this was a political
assassination, and that leaders of the Cambodian Government
are to blame.?’ Rainsy has since been tried in absentia and
sentenced to jail for these comments.3¢ Others who have made
similar comments are either currently under investigation or
in pre-trial detention.?’ It is offensive to suggest that it is ever
‘enough said’ in Cambodia when many human rights defenders
are currently imprisoned indefinitely due to their attempts
to speak out about social injustices.3® The continual need for
dialogue in Cambodian society is evident.

C RECONCEPTUALISING DIALOGUE
In drawing out the lessons of the treatment of SGBV at the
ECCC and applying them to wider issues of social injustice in
contemporary Australian society, it is clear that dialogue plays
a crucial role in providing victims a voice and allowing civil
society to constructively criticise, analyse and improve action.
In this sense, while effective action is crucial in addressing
social injustices, dialogue is of equal importance. It is never
‘enough said’. It is essential to reconceptualise the role that
dialogue plays in addressing social injustices. Speaking about
and criticising social injustices should not play a merely
preparatory role in action taken. Instead, a constant flow of
dialogue must be encouraged around the injustice and the action.
Dialogue is not merely a precursor to action; it is of equal
importance, interdependence and continually needed.

vV ~ CONCLUSION
As has been illustrated, the idea that it is ‘enough said’ when

it comes to addressing social injustices is problematic because
it perpetuates the myths that action is more effective than
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dialogue and that those affected by social injustices have been
able to speak at all. The action of speaking to witnesses and
victims affected by SGBV during the Khmer Rouge, and the
dialogue facilitated during the course of these conversations,
reflect that action and dialogue were of equal importance in
bringing SGBYV crimes within the ECCC’s ambit. The criticism
and analysis of the court’s legal characterisation of rape by civil
society, and the extra-judicial steps taken such as the Women’s
Hearings, show that dialogue and action were interdependent
in encouraging a more comprehensive legal characterisation of
crimes of SGBV in later cases at the ECCC. Unfortunately, the
dialogue facilitated around SGBV crimes during the DK era
has done little to increase conversations about SGBV crimes in
contemporary Cambodian society, highlighting that action and
dialogue are continually needed to address social injustices. It
is therefore essential to reconceptualise the role that speaking,
criticising and analysing plays in combating social injustices.
Action and dialogue are not mutually exclusive. Instead, they
are intertwined and inseparable. Because of this, when it comes
to addressing social injustices, it is never ‘enough said’.

END NOTE

Between the time I drafted this article in June 2017 and its
publication in October 2017, the situation for freedom of the
press and democracy in Cambodia has deteriorated rapidly.

On 24 August, independent Cambodian broadcasters including
Radio Free Asia, Voice of Democracy and Voice of America
were ordered to stop broadcasting ‘outside programs’ without
authorisation.?® Around the same time, changes to visa
requirements made it easier for the Government to deny visas to
journalists who displease them.*® On 3 September, a midnight
raid of the house of the leader of the opposition, Kem Sokha,
resulted in his arrest, detention and being charged with treason.*!
The allegations involve a 2014 interview which is alleged to
suggest that he received support from the US Government.+?
This is in defiance of his constitutionally-guaranteed
parliamentary immunity.*® Less than 24 hours later, one of
Cambodia’s most prominent and independent newspapers, The
Cambodia Daily, was forced to shut down following extra-legal
threats by the Government under the guise of tax evasion.** The
Cambodia Daily’s managing editors have been prevented from
leaving the country and could well face prosecution.*

There is no wonder that the developments in Cambodia
have been marked as the death of the dream of democracy*¢
and a ‘descent into outright dictatorship’.#’” For me, it bears all
the hallmarks of the fear of US-backed ‘traitors’ that echoed
throughout the DK era.*® One thing that these developments
do make clear is the inherent danger of assuming that it is
ever ‘enough said’. In a country like Cambodia, the right to
speak, to criticise and to call for action is a transient right that
evidentially can be lost in a matter of months. It is clear that
the fight to be able to speak freely and without fear will be a
continual one. In Australia, we are undoubtedly privileged to
be able to speak about social injustices without fear of threats
or prosecution. But with the thought of my not-so-lucky
Cambodian colleagues in mind, I genuinely believe that in any
context it is dangerous to assume that it is ever ‘enough said’.
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