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Libraries are going through a revolution in the acquisition 
of content as an increasing  am ount o f m ateria l is pur
chased in digital form. As a con seq uence  licences are 

becom ing  standard practice  for p rovid ing  access to and use 
of e lectron ic  inform ation, w ith  staff spending an increasing 
am ount of tim e negotiating licen ce  agreem ents.

Licences are used to define the limits of the use of a prod
uct. They tend to be international in nature, as they are ap 
p lied  in a varie ty  of countries, and in add ition  are ahead of 
changes to legislation. W h e n  negotiating licen ce  agreements 
it is im portant to take into cons id era tion  the p rinc ip les  o f 
copyrigh t legislation as specified  in the Copyright A ct 1968 
and w h ich  the n ew  Copyright Amendm ent (D igital Agenda) 
B ill aspires to ap p ly  in the d ig ital age. The Copyright A ct 
1968 includes provision for the use of copyrigh ted  m aterials 
w ith in  a fram ew ork  w h ich  b a lances  the rights o f authors, 
publishers and other copyright owners w ith  society 's need for 
the free exchange of ideas. W h ile  licen ce  agreem ents m ay 
not exp lic itly  mention copyright, it is necessary to make sure 
they do not sp ec ifica lly  exclude fair dea ling  and the lib rary 
provisions.

In the U SA , the A ssociation  of Research  Libraries (A RL) 
in 1 994 w ent as far as adopting as part of the ir statement of 
p rincip les on inte llectua l property the fo llo w in g :

Licencing agreements should not he allowed to abrogate the fa ir use and library 
prosit urns authorised in the copyright statute.
Licences m ay define the rights and privileges o f the contracting parties differently 
than those defined by the Copyright Act. B ut licenses and contracts should not 
negate fa ir  use and the public right to utilise copyrighted works.

A considerab le  am ount of w ork  has resulted in the pro 
duction  of m odel licen ces  as re ference points, and sets of

p rincip les for licensing of e lectron ic  resources w h ich  can be 
used as a basis w hen  negotiating w ith  suppliers.

H o w eve r, before becom ing  lost in the techn ica l and le
gal jargon invo lved , it is w o rth w h ile  listing on a blank p iece 
of paper your particu lar requirem ents relating to the use of 
the content. O n ce  you have established your needs, com pare 
your list w ith  the licen ce  agreem ent and see how  c lo se  it 
com es to m eeting your needs.

There are no industry standards and consequently it is im
portant to ask questions of content ow ners and distributors 
to ob ta in  cond itions  w h ic h  m atch your requ irem ents as 
c lo se ly  as possible.

The most significant im pacts for libraries resulting from 
this trend tow ards the use of licences are:

• the necessity for the library to deve lop  the capacity  to deal 
w ith  licences as legal contracts, m aking sure the terms and 
cond itions satisfy the lib rary 's needs; and

• the necessity for libraries to establish adm in istrative and 
com p u ting  m echan ism s w h ich  w ill  ensure co m p lia n ce  
w ith  the terms and cond itions of the licence .

W h e n  dealing  w ith  the intricacies of licen ce  agreements 
it is easy to lose sight of the provisions w ith in  the Copyright 
Act, w h ich  enab le libraries to p rovide access for their user 
com m unities. Checking to see that the fair dealing provisions 
in particu lar are part of any licen ce  agreem ent is critica l to 
the con tinued  app lica tio n  of the p rin c ip les  defined in the 
Copyright Act in the digital age. Various e lectron ic  licen ce  
agreem ents are a va ila b le  at: h ttp ://w w w .lib ra ry .ya le .edu/ 
llicense/pub lishers.sh tm l, h ttp ://w w w .faxon .com /htm l/ind . 
Ir.htm l, and http://www.anu.edu.au/caul/. n

Some frequently asked copyright questions...
Articles that do not relate to the ‘same 
subject matter*
Is it possible for a library user to request 
more than one article from an issue of a 
periodical publication, where the articles 
do not relate to the 'same subject matter7

Yes. H ow ever, the library user must 
com plete a section 49 request and dec
laration form for each article requested.

If a library user requests m ore than 
one article on the 'same subject matter' 
from a single issue of a periodical publi
cation, all the articles requested may be 
listed in the same request and declaration 
form. For more information, see our FA Q  
on 'Articles that relate to the same subject 
matter'.

Related FAQ s: 'Articles that relate to 
the same subject matter' and 'D efin ing  
'periodical pub lication "

Good faith notices
If a copyright owner cannot be located, 
will a library be protected from liability if 
it posts a notice telling others that the li
brary has made every attempt to find the 
copyright owner?

N o . A  library w ill genera lly  not be 
protected from liab ility by these types of 
notices (som etim es referred to as good 
faith notices). The Copyright Act does not 
perm it you to rely on any attempts you 
have made to locate the copyright owner 
as a defence to copyright infringement.

Copying legislation and court 
judgements
M ay a library copy legislation and court 
judgements for library users?

A  library m ay photocopy C om m on
wealth, State and Territory legislation and 
court judgements for a library user under 
section 182A of the Copyright Act. Under 
section 182A, the material must be pho
tocop ied  for a particular purpose. 'P a r
ticu lar purpose' is not defined. The 
charge applied for such copies must not 
exceed the cost of making and supplying 
the copy. Section 1 82A  covers the fol
low ing material:

• com m onwealth and state Acts, territory 
enactm ents, and other ord inances, 
rules, regulations and by-laws made 
thereunder, and

» judgements, orders and awards of Fed
eral, State and Territory Courts and Tri
bunals including reasons given for any 
such decisions.

Supplying documents to libraries and 
library users in other countries
M ay a library supply material under the 
library copying provisions of the C o p y 
right Act to overseas libraries and library 
users?

It is recom m ended that overseas li
braries and users should be required to 
fo llow  Australian copyright law  when re
questing documents. For more informa
tion on copyright com pliance and docu 
ment supply services, contact the A L IA  
National Office.

For more information about ALIA's 
Copyright Service contact Rosemarie 
Sebastian-Pillai at the ALIA National Office, 
phone 02 6285 1877, fax 02 6282 2249, or 
e-mail copyright@alia.org.au. This is general 
information about the law. It is not 
intended to be a substitute for independent 
legal advice and it should not be relied 
upon for this purpose.
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