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I n 1997, the European  C o u n c il issued a 
proposal for a 'D ire c t ive  on the H a rm o 
nisation of Copyrigh t and Related Rights 

in the In fo rm ation  S o c ie ty ' w h ic h  is d e 
signed partly to ratify the provisions of the 
W IP O  treaties and partly  to con tin u e  the 
program  of h arm on isation  in m em ber 
states by trying to m ake the exceptions to 
copyright the sam e across m em ber states.

S ince  1988, m em ber states of the Eu
ropean U n io n  (E U ) have been used to re
c e iv in g  d irec tives  a im ed  at harm on ising  
the various copyright laws and traditions of 
our countries. W e  have a lready had d irec 
tives on protecting com puter software, ex 
tend ing  the term of copyrigh t protection, 
rental and lend ing , sa te llite  and cab le  
broadcasting, and protection of databases. 
W h ils t  w e  have no problem  w ith  tighten
ing up cop yrig h t law s to reflect current 
techn o lo g y , w e  do care  that such law s 
should be ba lanced  w ith  the legitim ate in 
terests of society. As it is written at present, 
the proposed EU  d irective  is biased h eav 
ily towards rights holders. It is certa in ly  not 
equ itab ly  balanced .

W h a t  is  in  th e  c o p y r ig h t  d ir e c t iv e ?
The defin ition  of the right of reproduction 
now  inc ludes all transient and inc identa l 
copies. A rtic le  2 of the draft d irective states 
that m em ber states have to p rovide an ex
c lusive  right 'fo authorise or prohibit direct 
or indirect, temporary, or permanent re
production by any means and in any form, 
in whole or in part,' This is the norm al re
p roduction  right but the inc lu s ion  o f the 
w ord  temporary m eans that a ll cop ies  
m ade by the com puter before it is v is ib le  
on a screen are defined as reproductions. 
This also includes accepted  practices used 
to speed up d e liv e ry , such as cach in g . 
H ow eve r, it is like ly  that activities such as 
cach in g  w ill be exem pted. It is interesting 
and should  be noted that this is the on ly  
m andato ry excep tion  g iven  in the D ire c 
tive. A ll the other excep tions are options 
for m em ber states to take or leave.

M em b er states are required to provide 
an exc lu s ive  right to authorise or p rohib it 
any com m unication  or m aking ava ilab le  to 
the pub lic  of their w orks 'by wire or wire
less means, including the making available 
to the public of their works in such a way 
that members of the public may access 
them from a place and at a time individu
ally chosen by them' (A rtic le  3). The offer
ing of a w ork on a pu b lic ly  accessib le site, 
such as the Internet is cove red  by this 
right. It also covers in teractive on-demand 
transm issions. A  d isp lay to the pub lic  of a

w ork  on a screen w ill have to be author
ised or covered  by an exception. The defi
nition of 'p u b lic ' and converse ly , w hat ex
a c t ly  w ill be cove red  by p rivate  
co m m u n ica tio n , w ill be left to m em ber 
states to define. This new  com m un ication  
right poses a threat to lib rary  se rvices as 
there  is no approp ria te  excep tion  w h ich  
a llow s reasonable access for law ful uses. It 
is not c le a r w h e th e r a c t iv it ie s  such as 
b row sing  and v ie w in g  from  a com puter 
screen are covered by this right. W e  do not 
b e lie ve  that w e  should have to be author
ised to brow se or v ie w . This cou ld  mean 
that users w o u ld  be paying  for reading. It 
w as never intended that copyright p ro tec
tion should extend to reading.

Another n ew  right agreed at W IP O  is 
to protect any techn ica l m easure attached 
to a copyrigh t w ork  against un law fu l c ir 
cum ven tion . A lthough, w e  are not against 
any  d ev ice  w h ich  is prim arily  designed for 
p irac y  purposes, w e  do not w e lc o m e  a 
right w h ich  m ay inh ib it or p reven t legal 
uses. It is not clear, for exam ple, w hether 
c ircum venting  for a legitim ate use such as 
an exem ption w ill coun t as authorised.

T h e  o p t io n a l e x c e p t io n s
A rtic le  5 of the draft d irective  sets out an 
exhaustive  list of perm itted  excep tions, 
m em ber states w ill therefore not be a l
low ed  to p rovide for any exceptions other 
than those en um era ted . Th is m eans that 
not o n ly  w ill exceptions for the digital en 
v iron m en t be ex trem ely lim ited , ex isting 
national exceptions covering  the analogue 
environm ent w ill also have to be reduced 
to the listed few . This is in contrast to the 
W I P O  C o p yrig h t T rea ty  1996, w h e re  
m em ber states are g iven  perm ission  ‘to 
carry forward and appropriately extend 
into the digital environment limitations 
and exceptions in their national laws 
which have been considered acceptable 
under the Berne Convention'. W e  have  
pointed out several tim es that in order to 
ensure that there are no barriers to the in 
ternal m arket, the EU  d ire c tive  w h ic h  is 
im plem enting  the W IP O  Copyrigh t Treaty 
must not be m ore restrictive than interna
tional treaties. W e  b e lie ve  that the list of 
excep tions should  be flex ib le  and m ore 
open and that m em ber states should be a l
low ed  to d ec id e  w h a t is approp ria te  a c 
co rd in g  to the ir trad ition . A  le vy  or 
rem uneration  con d itio n  is attached  to 
p ractica lly  all of the exceptions. A lthough 
most m em ber states of the EU  already have 
such levies , w e  in the U n ited  K ingdom  
b e lie ve  that an exception  w h ich  has to be 
paid for is not an exception .

There is an exception given from the right 
of reproduction to a llow  copying  of small 
amounts on paper except for music and not 
for a com m ercial purpose and  for fair com 
pensation to be paid to rights-holders.

Libraries which are not run for profit and 
which are open to the public w ill be allowed 
to copy for the purposes of archiving  and 
conservation. This is the only specific excep
tion for libraries. W e  think academ ic libraries 
w ill be included here as well as public librar
ies but industrial and commercial libraries are 
definitely excluded

There is an exception from Articles 2 and 
3, that is, for copying and com municating to 
the public, for the sole purpose of illustration 
for teaching or scientific research on cond i
tion that the source is indicated, that the re
search is non-commercial and that fair com 
pensation is paid to rights-holders.

Making a copy for private use using ana
logue audio-visual technology (off-air record
ing from the radio or television) is a llow ed 
provided fair compensation is paid.

M aking a copy using digital audio-visual 
technology is a llow ed only if there is no re
liable or effective means of protection and as 
long as fair com pensation is paid. This 
means that if rights-holders dec id e  to give 
added protection for their works using tech
n ical means, then any legitim ate copying  
under an exception w ill no longer apply. For 
example, if libraries are allow ed to copy for 
archiving purposes and the item they wish to 
copy is protected by a technical device, it is 
not c lear whether a library w ish ing to copy 
the item is allowed to circum vent this device 
in order to carry out the process.

The on ly good thing about the directive 
is that copying w ill be allow ed for the ben
efit of people w ith disabilities provided the 
copying is non-commercial. W e  have w e l
com ed this.

All of these exceptions are subject to the 
three step test of Article 5.4. This is sim ilar to 
A rticle 9.2 of the Berne Convention  w h ich  
all exceptions must com p ly  w ith  anyw ay. 
This is having your cake and eating it, too!

W o r k  o f  E B L I D A  a n d  E F P I C C :  
lo b b y in g  fo r  f a i r  p ra c t ic e s
During the consultation process of the origi
nal draft directive, the music industry and the 
phonographic industry were very successful 
in persuading M EPs that it w as essential to 
tighten up the digital environment in order to 
stop Internet p iracy of music. A  very timely 
advertisement was placed in the major Euro
pean newspapers about the need to protect
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our creative industries against infringers and 
pirates. It w as signed by 400 music person
alities and pop stars and c la im ed that the 
music industry was losing billions of pounds 
because of piracy. This advertisement, plus 
cham pagne receptions attended by well- 
know n pop-stars, also helped their cause. 
Europe's librarians are also trying to lobby 
the new  M EPs. The problem is that our cause 
is not as sexy as that of the Sp ice  G irls  or 
lean-M ichel Jarre. O u r cause is not helped 
either by the com plexities of copyright. Few  
people really understand it and M EPs  find it 
difficult. They can understand the need to 
protect the phonographic industry against 
p iracy but they cannot a lw ays see that if the 
internet is too tightly protected, then every
one w ill suffer.

Europe's library organisations are w ork 
ing close ly w ith other concerned consum er 
groups to fight for a better European cop y 
right law . The cam paign is called EFP IC C  - 
the European Fair P ractices in Copyrigh t 
Cam paign - w h ich  is lobbying to obtain a 
fairer, more balanced  copyright d irective . 
EFP IC C  is an a llian ce  of European c o n 
sumer groups, consum er electronics indus
tries, education , lib rary and d isab ility  
groups to lobby for sufficient level of access 
and affordable use of copyrighted inform a
tion in a digital environm ent. EB L ID A , (Eu

ropean Bureau of Library And D ocum en ta 
tion Associations) represents European li
brarians on EFP IC C . EFP IC C  members be
lieve  that adequate access to digital 
copyright works w ou ld  be safeguarded by 
ensuring that certain fair practices apply  to 
all types of libraries and a rch iva l institu 
tions. These fair practices are:

• the v ie w in g , b row sing  and co p y in g  of 
d igital m aterial for private, educationa l 
and research  purposes in lib raries, a r
ch ives and m useum s;

• the m aking of a digital cop y  for a rch iva l 
and preservation purposes;

• the co p y in g  o f a lim ited  num ber of 
pages on paper o f a digital w o rk  by li
brarians for their users;

• the m aking of a cop y  on audio, visual or 
audio-visual record ing  m ed ia  m ade by 
private ind iv idua ls for personal use and 
for non-com m ercia l ends;

« The  ab ility  to c o p y  for peop le  w ith  a 
visual, aural or learn ing d isab ility.

W e  b e lie ve  that these are fair, in line 
w ith  the three-step test o f Berne  and the 
W IP O  treaties and are essential if there is 
to be an equ itab le inform ation society. For 
uses over and above an exception to cover

these p ractices , lib rarians recogn ise  and 
accep t that these should  be licensed  and 
paid for. W e  are not asking for any favours 
from rights-holders. W e  are m erely  asking 
for what is fair, w h ich  is for the good of so
c ie ty  and w h ich  is p rovided for in interna
tional conven tions.

P ro g re s s  o f  th e  d ir e c t iv e
In February, the European Parliam ent had 
its first read ing of the d irective  and voted 
on several am endm ents to the text. Despite 
all the consum er lobbying activities across 
Europe, the vote still favoured rights-hold
ers. In M a y  1999, an am ended  proposal 
w as issued by the European Com m ission. 
D iscussions w ill take p lace at the Internal 
C o u n c il m eetings later this year. M em b er 
states are struggling hard to co m e  to a 
com m o n  position w h ich  is not expected  
n o w  before D e ce m b er 1999. M em b er 
states cannot ratify the W IP O  treaties un
til the d irective  has been agreed so there is 
som e u rgency  to push it through. O n c e  
adopted, m em ber states have tw o  years in 
w h ich  to im plem ent the provisions.

D e ta ils  o f the d ire c tive  and the fair 
p ractice  cam p aig n  m ay be found on the 
L ib ra ry  A sso c ia tio n  w ebs ite  [http:// 
w w w .la - h q .o rg .u k ] and also  on the 
E B L ID A  site [http://www.eblida.org.nl], ■
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