
Copyright update

Copyright futures seminar
Craig Grimison and Rosemarie Sebastian-Pillai report on recent developments in copyright law reforms

The C o m m o n w ea lth  A ttorney- 
G en e ra l, the H o n o u rab le  D ary l 
W ill ia m s , repeated  the federal 

g ove rnm en t's  com m itm en t to a b a l
anced  cop yrigh t reg im e representing 
the interests of users and ow ners at a 
sem inar on the future of cop yrig h t in 
Australia , held in Brisbane on 12 Feb 
ruary 1 999.

The A tto rney-G enera l a lso  a n 
nounced  the re lease of Part 2 o f the 
Simplification o f the Copyright Act, sig
nalling  the im plem entation  of the d ig 
ital agenda reform s an n o u n ced  last 
year, and foreshadow ed the release of 
the Draft Exposure Copyright Bill.

The B ill w ill attempt to sim p lify  the 
curren t Copyright A ct 1968 (Cth). It 
w ill also address the issue of new  tech 
nologies by reform ing the A ct to m ake 
it technology-neutral. (The A ct is cu r
rently technology-specific and reflects 
ve ry  m uch the techn o lo g y  of the late 
I 960s w hen  it w as enacted .)

The con fe ren ce  w as organ ised  by 
the Australian  Key Centre for Cu ltural 
and M ed ia  Po licy  at Griffith Un ivers ity , 
in co n ju n c tio n  w ith  the In te lle ctu a l 
P roperty  So c ie ty , A ustra lia  and N e w  
Z ea lan d , and the law  firm , M in te r 
Ellison. It is the third conference in this 
series and is regarded as the p rem ier 
con fe ren ce  on copyrigh t in Austra lia . 
As a result, it attracted a host of im por
tant speakers inc lud ing  a ca d em ic  ex 
perts, Professors Jam es Lahore and Sam 
Ricketson.

A n n a b e lle  H erd , fo rm erly  A C L IS  
copyright advisor and now' representing 
the Australian  D ig ita l A ll ia n ce  (A D A ), 
exp lained  the role of the A D A  and the 
future of access to in fo rm ation  in the 
d ig ital age. She pred icted  a grow'th in 
the requirem ent to pay for the privilege 
of accessing information. She suggested 
that the increasing trend tow ards co n 
tractual licensing and the advances in 
techno log ica l protection software m ay 
interfere w ith the fair dealing provisions 
of the A ct. N ot surp ris ing ly , som e 
cop yrigh t ow ners  d isagreed  w ith  this 
v iew .

K y lie  B ro w n  from the In te lle ctu a l 
Property Branch , D epartm ent of C o m 
m un ications, In form ation  T ech n o lo g y  
and the Arts, ou tlined  the federal g o v 
ernm en t's  D ig ita l A gend a  in itia tives,

and in particular the forthcom ing Copy
right Amendm ent D igital Agenda Bill. 
H er paper highlighted the tensions that 
exist betw een  com p eting  interests in 
the copyright law  reform debate. Three 
groups w e re  identified  as hav ing  a 
vested interest in the copyrigh t law  re
form process —  creators and investors; 
content com m un icato rs , such as te le 
com m u n ica tio ns  carriers and internet 
se rv ice  providers; and copyrigh t users, 
such as libraries, archives, galleries and 
museum s.

Copyright creators and investors are 
seek ing  m ax im um  eco n o m ic  return 
from the d e livery  of on line  inform ation 
and the ex c lu s ive  right to contro l the 
distribution of copyright m aterial. They 
are not in favour of extend ing the rea
sonab le portion test to the on line  en v i
ronment.

Content com m un icato rs  argue that 
they should  not be d ire c tly  liab le  for 
content and that liab ility for authorising 
copyright infringem ent should be lim 
ited.

Copyright users such as cultural in
stitutions ind icate that they w ish  to rely 
on statutory exceptions to utilise em erg
ing digital techno logy in order to make 
their co llections ava ilab le  to a broader 
aud ien ce . T h ey  are requesting that 
statutory excep tions w h ich  curren tly  
app ly  to hardcopy should con tinue  in 
the digital environm ent, inc lud ing  the 
extension of an appropriate quantitative 
test. Furtherm ore, copyright consum ers 
oppose a ban on devices to defeat tech 
no log ica l protection measures and ar
gue that such a ban w ill a llo w  copyright 
ow ners to 'lo ck  up' works, to the detri
ment of copyright users.

The Copyright Amendm ent Digital 
Agenda B ill has been drafted  to pre
serve the de lica te  ba lance that exists in 
the current Copyright Act and to recon
c ile  these com peting  interests. The Bill 
p rovides lib raries w ith  lim ited  ex cep 
tions for d ig itising m aterial held in the 
library's co llection  for preservation pur
poses and for v iew in g  by patrons v is it
ing the lib ra ry 's  prem ises. U n d e r the 
B ill, lib raries w ill  be ab le  to supp ly  
docum ents e lec tron ica lly  subject to the 
restrictions that exist in the lib rary  
copying  provisions of the Copyright Act 
1968.

The B ill w ill  be released as an ex 
posure draft in the com ing  w eeks. It is 
expected  that th ree  w o rk in g  groups, 
consisting  of experts and representa 
tives from affected interest groups, w ill 
be convened  to exam ine the areas that 
are lik e ly  to attract substantial p ub lic  
com m ent, nam ely the exceptions to the 
right of com m u n icatio n  to the pub lic , 
internet se rv ice  p rov id er l ia b ility  and 
techno log ica l protection  m easures.

A n d rew  Christie, a form er m em ber 
of the Copyrigh t Law' R e v ie w  C o m m it
tee (C L R C ), presented an o v e rv ie w  of 
Part 2 of the C L R C 's  Sim plification of 
the Copyright A ct 1968 re ference. The 
report was released on 1 2 February and 
conta ins the C L R C 's  findings and  rec 
om m endations on the sim p lifica tion  of 
copyright subject matter and exc lu s ive  
rights. The report a lso  m akes re co m 
m endations in re lation  to outstanding 
issues from the Copyright C onvergence  
G roup .

The report recom m ends that there 
should be on ly  tw o  categories o f sub
ject m atter —  crea tions and p ro d u c 
tions. These tw o  categories w ill include 
m ultim edia, non-creative com p ila tions 
such as tab les and uno rig ina l 
databases, and in tang ib le  w o rks such 
as perform ances. They w ill also include 
w orks w h ic h  do not equate  to trad i
tional concep ts of authorship , such as 
computer-assisted and com puter-gener
ated w'orks.

The com m ittee  has also  re co m 
m ended that the current bund le o f ex 
c lusive rights should be reduced to four 
rights, including the introduction of tw'O 
eco n om ic  rights —  the right of repro 
duction, and the right of dissem ination.

In keeping w ith  the federal govern 
ment's intention to pass legislation im 
plem enting its moral rights obligations 
under the Berne Convention , the C LR C  
has recom m ended that the right of attri
bution and the right of integrity also be 
introduced. The C LR C  b e lieves that 
these broad categories of w orks and 
rights w ill ensure that the Copyright Act 
is responsive to future changes in tech 
nology.

The papers delivered  at the sem inar 
w ill be released on the C M P 's  website,
at http://www.gu.edu.au/gw'is/akccmp/ 
hom e.htm l. »
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