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I n fo rm a tio n  access is up  fo r g rabs in 
the  yea r 2 0 0 0 . A fte r severa l years o f 
(s o m e tim e s  f ie rc e )  lo b b y in g  fro m  

c o p y r ig h t  o w n e rs  a nd  users, a f in a l 
d ra ft  o f  th e  C o p y r ig h t  A m e n d m e n t  
(D ig ita l A g e n d a ) B i l l  is a b o u t to  be re ­
leased . E ve ryo n e  has n o w  h ad  th e ir  
say b e fo re  a H ou se  o f R epresenta tives 
C o m m it te e ,  a n d  th e  c o m m it te e  has 
p u b lis h e d  its re p o rt. It sets o u t an in ­
te re s tin g  c o lle c t io n  o f re c o m m e n d a ­
tio n s  fo r  ch a n g e , a nd  a g o v e rn m e n t 
re sponse  is e xp e c te d  s h o rt ly .

T h e  a p p ro a c h  ta ke n  b y  th e  g o v ­
e rn m e n t and  o p p o s it io n  parties  to  th is  
B il l w i l l  h a ve  a p ro fo u n d  e ffe c t on  
A u s tra lia 's  lib ra r ie s  a nd  th e  n o t io n  o f 
fa ir  access to  in fo rm a t io n  in th e  d ig ­
ita l age. W h a t fo l lo w s  is an e x p la n a ­
t io n  o f  som e  o f th e  key  issues in the  
B il l ,  a n d  so m e  c o m m e n ts  o n  th e  
l ik e ly  im p a c t on  lib ra r ie s .

‘Digital firewall’ is not the solution
A  key fe a tu re  o f th e  c o m m itte e  re p o rt 
w as th e  re c o m m e n d a tio n  th a t a 'd ig ­
ita l f ire w a ll '  be c re a ted  b e tw e e n  p r in t 
a n d  d ig ita l fo rm a ts . In o th e r  w o rd s , 
th e  c o m m it te e  sa id  th a t c o p y r ig h t  
o w n e rs  m ust h ave  the  r ig h t to  c o n tro l 
th e  t ra n s fo rm a t io n  o f  p r in t  m a te r ia ! 
in to  d ig ita l fo rm . U n d e r  th is  a p ­
p ro a c h , th e  l ib ra ry  p ro v is io n s  w o u ld  
o n ly  p e rm it p r in t- to -p r in t  o r d ig ita l- to -  
c lig ita l c o p y in g . A  l ib ra ry  c o u ld  n o t, 
h o w e ve r, scan a p r in t  item  and  e -m a il 
it to  a s tu d e n t o r  re s e a rc h e r. T h e re  
w o u ld  a lso  be serious  d o u b ts  h a n g in g  
o v e r th e  use o f  faxe s  fo r  d o c u m e n t 
d e liv e ry .

T h is  re c o m m e n d a tio n  is c le a r ly  a 
m a jo r  p ro b le m  fo r  l ib ra r ie s  fo r  v a r i­
ous  re aso ns . If  im p le m e n te d ,  it 
w o u ld :

•  d es tro y  the  goa l o f  c a rry in g  fo rw a rd  
th e  e x is t in g  b a la n c e  b e tw e e n  p ro ­
te c t io n  a nd  access;

•  p la c e  re s p o n s ib le  users ( lik e  l ib ra r ­
ies) in a te c h n o lo g ic a l b a c k w a te r; •

• p re v e n t lib ra r ie s  a nd  s tu d en ts  fro m  
u s in g  n e w  te c h n o lo g y  to  access in ­
fo rm a tio n  fo r research o r s tu d y  p u r­
poses; and

•  n o t s to p  irre s p o n s ib le  users (th a t is, 
tru e  'p ira te s ')  f ro m  m a k in g  ille g a l 
d ig ita l co p ie s .

In o th e r  w o rd s , the  so -ca lle d  'd ig ­
ita l f i r e w a l l '  w i l l  h a rm  e d u c a tio n  and  
resea rch , b u t w i l l  n o t save c o p y r ig h t 
o w n e rs  f ro m  th e  u n la w fu l d ig ita l 
c o p y in g  th e y  fea r.

Some good news
O n  a m o re  p o s itiv e  note, the  c o m m it­
tee  a c c e p te d  a rg u m e n ts  fro m  th e  l i ­
b ra ry  c o m m u n ity  a n d  has 
re c o m m e n d e d  th a t p r iv a te  se c to r l i ­
b ra r ie s  n o t be  e x c lu d e d  fro m  th e  l i ­
b ra ry  p ro v is io n s  o f the  C o p y r ig h t A c t. 
If th is  re c o m m e n d a tio n  is a cc e p te d , 
th e  r is k  o f  a s p li t  in  th e  in te r l ib ra ry  
d o c u m e n t s u p p ly  system  has at least 
bee n  d e fe r re d . It is c le a r, h o w e v e r , 
th a t C A L  a nd  o th e r c o p y r ig h t  o w n e rs  
are u n lik e ly  to  le t th is  issue rest.

T h e  c o m m itte e  a lso  a cc e p te d  a r­
g u m e n ts  fro m  th e  A u s tra lia n  D ig ita l 
A ll ia n c e  and  o thers  tha t a b la n ke t ban 
on  c irc u m v e n tio n  d e v ice s  w o u ld  c re ­
ate a rea l risk  o f  h ig h ly  re s tr ic te d  a c ­
cess to  in fo rm a t io n  in years to  co m e . 
A lth o u g h  th e re  is l ik e ly  to  be  a g e n ­
era l ban  o n  these  d e v ice s , it w i l l  s till 
be p o s s ib le  fo r  lib ra r ie s , u n iv e rs it ie s  
a nd  s o ftw a re  d e v e lo p e rs  to  get h o ld  
o f a d e v ic e  as a last re so rt if  te c h n o ­
lo g ic a l lo c k s  a re  used to  o v e rr id e  
th e ir  rig h ts  u n d e r c o p y r ig h t  la w .

The tem porary copy debate
Every t im e  y o u  send an e -m a il,  v ie w  
a w e b  p ag e  o r  tu rn  o n  so m e  o th e r  
e le c t ro n ic  d e v ic e , te m p o ra ry  e le c ­
t ro n ic  'c o p ie s ' a re  u s u a lly  m a de . 
These c o p ie s  m a y  last a s p lit  se co nd  
o r a fe w  m in u te s , b u t th e y  are n o t the  
k in d  o f 'c o p ie s ' th a t yo u  keep. R ecog­
n is in g  th is , th e  D ig i ta l  A g e n d a  B i l l  
c o n f irm e d  th a t te m p o ra ry  c o p ie s  
m a de  as p a rt o f the  te c h n ic a l p rocess 
o f ( la w fu l ly )  t ra n s m it t in g  a w o rk  
s h o u ld  n o t in f r in g e  c o p y r ig h t .  T h e  
p ro p o s e d  e x c e p t io n  w o u ld  re m o v e  
the  risk  o f c o p y r ig h t  o w n e rs  s to p p in g  
o r c h a rg in g  e x tra  l ic e n c e  fees fo r  
e ve ry  l i t t le  e le c t ro n ic  c o p y  th a t a p ­
pears as in fo rm a tio n  is re laye d  across 
a d ig ita l n e tw o rk . In te rn e t se rv ice  p ro ­
v id e rs , lib ra r ie s  a nd  o th e r users w e l­
co m e d  th is  e x c e p tio n , s u b je c t to  a b it  
o f f in e - tu n in g .

S u rp r is in g ly ,  th e  c o m m itte e  to o k  
th e  v ie w  th a t te m p o ra ry  c o p ie s  e x ­
c e p tio n s  are n o t necessary  at a ll.  In ­

stead, it re c o m m e n d e d  th a t th e  r ig h t 
to  c la im  m o n e ta ry  d am ages fo r  these 
c o p ie s  be  re m o v e d . U n fo r tu n a te ly ,  
th is  w o u ld  n o t p re v e n t c o p y r ig h t  
o w n e rs  fro m  ta k in g  o u t an in ju n c t io n  
to  stop  a n y  te m p o ra ry  c o p y in g  a c t iv ­
ity  th a t th e y  had n o t s p e c if ic a lly  a u ­
th o ris e d . A n d  based on  past p e r fo rm ­
a nce , m a n y  c o p y r ig h t  o w n e rs  w o u ld  
d o  th is  w ith o u t  h e s ita tio n .

If th e  c o m m itte e 's  re c o m m e n d a ­
t io n s  o n  te m p o ra ry  c o p ie s  a re  a c ­
cep ted , m a n y  in te rn e t 'c a c h in g ' p ra c ­
tice s  and  d ig ita l c o p y in g  te c h n o lo g ie s  
w o u ld  fa l l  u n d e r a c lo u d  o f  u n c e r­
ta in ty .

The contract threat
O n e  issue th a t is n o t addressed by the  
D ig ita l A g e n d a  B i l l  is th e  risk  th a t l i ­
c e n c e  a g re e m e n ts  w i l l  s lo w ly  b u t 
s u re ly  be  used to  re w r ite  th e  ru les  o f 
in fo rm a t io n  access. D ig ita l in fo rm a ­
t io n  p ro d u c ts  a re  u s u a lly  lic e n s e d , 
w h ic h  m eans the re  is a set o f c o n tra c ­
tu a l te rm s  s a y in g  h o w  th e  p ro d u c t  
can  and  c a n n o t be  used. These agree­
m ents  are  o fte n  m o re  re s tr ic tiv e  tha n  
th e  C o p y r ig h t A c t  (a lth o u g h  th e y  can  
a lso  be m o re  gen e rou s).

T h e  o n ly  w a y  fo r l ib ra r ie s  a nd  
o th e r  users to  res ist th is  c o n tra c tu a l 
e ro s io n  o f  r ig h ts  is th ro u g h  n e g o tia ­
t io n .  As th e  la w  stands, i f  th e re  is a 
c lash  b e tw e e n  th e  C o p y r ig h t A c t  a nd  
th e  te rm s o f a lic e n c e  a g re e m e n t, the  
la tte r w i l l  w in  (assum ing  th a t its term s 
w e re  k n o w n  a nd  a cc e p te d  up  fro n t). 
H o w e v e r, it w i l l  a lw a ys  be e as ie r to  
n e g o tia te  a fa ir  lic e n c e  a g re e m e n t if 
the re  is a fa ir b a la nce  u n d e r c o p y r ig h t 
la w  tha t can be used as a b e n ch m a rk . 
T h is  is o n e  reason w h y  it is im p o r ta n t 
to  f ig h t  fo r  l ib ra ry  r ig h ts  u n d e r th e  
D ig ita l  A g e n d a  B ill.

A t th e  t im e  o f w r it in g  th is  a rt ic le , 
v a r io u s  issues are  s til l u p  in th e  a ir. 
N o t u n t i l  these  a m e n d m e n ts  f in a l ly  
b e c o m e  la w  w i l l  w e  be a b le  to  assess 
fu l ly  th e  p ra c t ic a l c o n s e q u e n c e s  fo r  
A u s tra lia 's  lib ra r ie s . T im e  w i l l  te ll.
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