
In  recogniiing the 
interests o f those who 
wish to use copyright 
material, copyright law 
w arguably also 
recognising a public 
interest in free access to 
and circulation o f 
inform ation...
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This is part one of a two-part article — part two, to be featured in the June issue, will 
cover the library and archive exceptions which relate to royalty-free copying of digital 
material...

A ustra lia  is cu rre n tly  a tte m p tin g  to  re
vise its c o p y rig h t la w  in o rde r to  re
spond  to  cha llen ge s  fo r c o p y r ig h t 

la w  in the d ig ita l e nv iro nm e n t. The firs t step 
in th is  re v is io n  was the p u b lic a tio n  in 1997 
o f the g overnm ent's  d iscussion paper, C op y
r ig h t re form  a n d  the d ig ita l agenda. The co n 
su lta tive  process in itia te d  by th is  d iscuss ion  
paper has n o w  spaw ned  tw o  d ra fts  o f the  
C o p yrig h t A m e n d m e n t (D ig ita l A genda) B ill.

This p ap e r con s id e rs  the  a pp ro ache s  
taken by the  D ig ita l Agenda B il l  to  the  issue 
o f ro y a lty - fre e  c o p y in g  o f d ig ita l m a te ria l, 
focuss ing  upon  the  re lated areas o f co p y in g  
by in d iv id u a ls  under the fa ir d ea ling  regim e, 
and c o p y in g  by lib ra ries  and a rch ives.

Striking the 
copyright balance
C o p yrig h t la w  w orks  by g ra n tin g  a range o f 
e xc lu s ive  rights  in  re la tio n  to  the  c o p y rig h t 
w o rk  to  the co p y rig h t ow ner, and then q u a li
fy in g  those rights by g ran ting  ce rta in  e xce p 
tio n s  to  th e m . In d o in g  th is , c o p y r ig h t la w  
purpo rts  to  be s tr ik in g  some sort o f ba lance  
b e tw e en  th e  o w n e rs  o f c o p y r ig h t m a te ria l 
and those w h o  w ish  to  use tha t m a te ria l. In 
re cog n is ing  the  interests o f those w h o  w ish  
to  use c o p y r ig h t m a te ria l, c o p y r ig h t la w  is 
a rguab ly  a lso recognis ing  a p u b lic  interest in 
free access to  and c ircu la tio n  o f in fo rm a tion . 
The Exposure D ra ft a nd  C o m m e nta ry  w h ic h  
a c c o m p a n ie d  th e  firs t d ra ft o f the  D ig ita l 
Agenda B il l had little  to  say on these matters. 
It, how ever, iden tifies  the 'cen tra l a im ' o f the 
re form s in the  B ill as 'to  ensure  tha t c o p y 
r ig h t law  co n tin u e s  to  p rom o te  c re a tive  en
d e a vo u r w h ils t  a llo w in g  reasonab le  access 
to  c o p y r ig h t m a te ria l on the  in te rn e t and 
th rou gh  n ew  co m m u n ica tio n s  te c h n o lo g y '. 
Its o n ly  co m m e n t on the o ve ra ll approach  to 
the  m a tte r o f c o p y r ig h t e xce p tio n s  is th a t 
'[a ]s  far as possib le, the proposed exceptions 
w il l  rep lica te  the balance struck between the 
rights o f o w n ers  and the rights o f users tha t 
has a p p lie d  in the  p rin t e n v iro n m e n t'.

Right of communication 
to the public
The cen trep ie ce  o f the  re form s p roposed  by 
the  D ig ita l A genda  B ill is the  co p y rig h t o w n 
er's new  e xc lus ive  right o f co m m u n ica tio n  to 
the  p u b lic .  The  rig h t is n o t in te n d e d  to  be 
tech n o lo g y  spec ific , but by v irtu e  o f the new  
d e fin it io n  o f 'c o m m u n ic a te ' [cl 6 a m en d in g  
s 10(1 )] it app lies o n ly  to e le c tron ic  transm is
s ion o r m a k in g  a va ila b le  o n -lin e . The c o n 

ten t o f th e  e xc e p tio n s  to  th is  n e w  r ig h t is 
o b v io u s ly  c ru c ia l to  ba la nc ing  access to, and 
use of, in fo rm a tio n  w h ic h  is stored d ig ita lly . 
An issue w h ic h  is p a r t ic u la r ly  im p o rta n t to 
lib ra ries  and to  th e ir users is h o w  th is  affects 
lib ra r ie s  m a k in g  a v a ila b le  to  tho se  users 
w o rks  in d ig ita l fo rm at.

Fair dealing exceptions
The D ig ita l Agenda B ill makes no changes to 
the  genera l s truc tu re  o f the  fa ir  d e a lin g  d e 
fences. W ith  one e xce p tion , its o n ly  a m en d 
m ents to  these sec tions  are m in o r 
co n se q u e n tia l a m endm ents  des igned  to  e f
fec t the  G o ve rn m e n t's  d ec is io n  to  m ake the 
n ew  r ig h t o f c o m m u n ic a t io n  to  the  p u b lic  
su b je c t to  the  fa ir  d e a lin g  e xc e p tio n s . A c 
c o rd in g ly ,  a fa ir  d e a lin g  w ith  a c o p y r ig h t 
w o rk  fo r the  purposes o f research o r s tudy 
[s40 & s i 0 3 C ], c r it ic is m  o r re v ie w  [s41 & 
s i 0 3 A ], re po rtin g  the news [s42 as am ended 
by e ll 43 & 44, and s103B as am ended by ell 
88 & 89], o r g iv in g  pro fess iona l legal a dv ice  
[s43(2) & s 104(c) in re la tio n  to  w o rks  regu
lated by Part IV. N o te  tha t any d e a lin g  fo r 
th is  pu rpose  w ith  a Part IV w o rk  is excepted  
under s 104 (c)] w il l  a m o u n t to  an exce p tion  
to  the  r ig h t o f c o m m u n ica tio n  to  the  p u b lic .

The one  area o f fa ir d ea ling  law  in w h ic h  
an im p o rta n t change has been m ade by the 
B ill is in re la t io n  to  the  q u a n t ita t iv e  test 
[s40(3)], w h ic h  fo rm s part o f the  e xce p tio n  
fo r fa ir  d e a lin g  w ith  lite ra ry , d ra m a tic  o r 
m usica l w o rks  fo r the  purpose  o f research or 
s tudy. A t p resent th is  test deem s a d e a lin g  
w h ic h  in vo lve s  the  c o p y in g  o f a p e r io d ic a l 
a rtic le  or, in cases not in v o lv in g  p e rio d ic a l 
a rtic les, a reasonable  p o rtio n  o f the  w o rk  in 
question  (no t e xce ed ing  ten per cent), to  be 
a fa ir d ea ling . An issue raised in the  d ig ita l 
e n v iro n m e n t is w h a t is m eant by a 're ason 
able  p o rt io n ' o f a w o rk  in e le c tro n ic  fo rm . In 
the D ig ita l A genda  B ill, an a tte m p t is m ade 
to  address th is  issue, a lth ou gh  the  a pp roach  
taken  m ay ra ise m o re  p ro b le m s  than  it 
solves.

The second draft o f the B ill p rov ides that, 
w ith o u t l im it in g  the  m e an ing  o f 'reasonab le  
p o r t io n ',  i f  a lite ra ry  o r d ra m a tic  w o rk  has 
been pub lished  in e le c tron ic  fo rm  then a rea
sonab le  p o rtio n  w il l  be up to  ten per cen t in 
aggregate  o f the  n u m b e r o f w o rd s  in the  
w o rk  or, if the  w o rk  is d iv id e d  in to  chapters, 
up to  one chapte r [cl 20 am end ing  s 10(2) by 
the insertion  o f s 10(2A )-(2 C )]. W he re  a p u b 
lished lite ra ry  o r d ra m a tic  w o rk  is con ta in e d  
separate ly  in both  h a rd -co p y  fo rm  and e le c 
tro n ic  fo rm  then a re p ro d u c tio n  o f the  w o rk
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w i l l  o n ly  a m o u n t to  a reasonable  p o rtio n  if 
it fa lls  w ith in  the  d e fin it io n  o f th is  term  fo r 
e ith e r h a rd -co p y  o r e le c tro n ic  w orks . O v e r
a ll the p ro v is io n  is a con s id e ra b le  im p ro ve 
m e n t on  the  e a r lie r d ra ft p ro v is io n  on the  
m e an ing  o f 're ason a b le  p o rt io n ' in re la tio n  
to  e le c tro n ic  w orks .

The e a r lie r d ra ft p ro v id e d , in essence, 
tha t there c o u ld  not be ro ya lty -fre e  co p y in g  
o f a reasonable  p o rtio n  o f e le c tro n ic  w o rks  
w h ic h  have n o t been p u b lish e d  in h a rd 
cop y . Further, if the  h a rd -co p y  was 're ason 
a b ly  a va ila b le ', w h a te ve r tha t means, then 
co p ie s  o f a reaso na b le  p o rt io n  o f a w o rk  
c o u ld  no t be m ade fro m  the d ig ita l cop y . In 
p rop o s in g  lim ita tio n s  o f th is  typ e  on the  a p 
p lica tio n  o f the reasonable p o rtio n  test in the 
d ig ita l e n v iro n m e n t, an a tte m p t was be in g  
m ade to deal w ith  the sort o f s itua tion  w here  
c o p y r ig h t w o rks  are o n ly  p u b lish e d  e le c 
tro n ic a lly  as part o f a large database (of, fo r 
exam ple , 1 00 h a rd -co py  books) w ith  the  re

suit tha t if the  e x is ting  ten per cen t ru le  was 
a p p lie d  to  the  database  as a w h o le , the  
a m o u n t co p ie d  ro ya lty -fre e  w o u ld  a cco u n t 
fo r fa r m ore  than  w h a t w o u ld  be th o u g h t o f 
as a reasonab le  p o rtio n  o f a w o rk  u nder the 
present ha rd -co py  rules. U nd e r the proposed 
p ro v is io n  in the  most recent d ra ft o f the  D ig 
ita l Agenda B ill, th is p rob lem  is dea lt w ith  by 
l im it in g  the  a p p lic a t io n  o f the  re asonab le  
p o rt io n  w o rks  to  lite ra ry  w o rks  p u b lish e d  
e le c tro n ic a lly  o th e r than  'a c o m p u te r p ro 
gram  o r an e le c tro n ic  c o m p ila tio n , such as a 
database '. As ne ithe r 'da tabase ' o r 'c o m p ila 
t io n ',  let a lo n e  'e le c tro n ic  c o m p ila t io n ' are 
d e fine d  in the  e x is ting  C o p y r ig h t A c t  o r the 
D ig ita l Agenda B ill, the results o f this m ay be 
a lit t le  unce rta in . N o t o n ly  is th is  o f con ce rn  
in re la tio n  to  the  q u a n tita t iv e  test as it a p 
p lies in the co n te x t o f the  fa ir dea ling  e xce p 
tions, it is a lso o f co n ce rn  in the  co n te x t o f 
the  e xce p tio n s  fo r c o p y in g  by lib raries .

N e x t  m o n t h :  l i b r a r y  a n d  a r c h i v e  e x c e p t i o n s . . .

A* neither ‘database’or 
‘compilation let alone 
‘electronic compilation ’ 
are defined, the results 
of thu may be a little 

uncertain. Not only io 
this of concern in 

relation to the 
quantitative teot, it io 
aloo of concern in the 

context of the exceptions 
for copying by 

libraries...
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