
C o m p e t i t i o n  a n d  c o p y r i g h t

Copyright law can 
benefit from vigorous 
subjection to a 
competition polity  
analysis. I t  is 
particularly 
appropriate in light o f 
the new digital age and 
the increasingly 
divergent interests o f 
copyright users and 
owners...
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W hen you  cau gh t tha t bus to  w o rk  
th is  m o rn in g , d id  you  co m p e te  
fo r a seat? D id  you jo cke y  fo r p o 

s itio n  at th a t fa n ta s tic  n e w  cafe  d o w n  the  
street w he n  you  sought an a fte rnoon caffe ine  
hit? C o m p e titio n , it appears, is such a part o f 
o u r eve ryda y  lives tha t to  d ra w  a tte n tion  to  
it is a k in  to  s ta ting  the  obv iou s .

So m u ch  so tha t w h e n  the  In te lle c tu a l 
P roperty  and C o m p e tit io n  R eview  C o m m it
tee ann ou nced  in late 1999 tha t they w ere  to 
a pp ly  co m p e tit io n  p o lic y  to  co p y rig h t law , it 
d id  n o t seem o u t o f p lace. A nd  indeed  it is 
not.

C o p y rig h t la w  can b e n e fit fro m  v igo rous 
su b je c tio n  to  a c o m p e tit io n  p o lic y  analysis. 
It is p a r t ic u la r ly  a p p ro p ria te  in lig h t o f the  
n ew  d ig ita l age and the  in c re a s in g ly  d iv e r
gent interests o f co p y rig h t users and owners. 
In te lle c tu a l p ro p e rty  law s sh o u ld  n o t be 
o ve r-p ro te c tio n is t in app roach  o r in e ffect —  
the  b a la n ce  c u rre n t ly  s tru ck  b e tw e en  user 
and o w n e r interests sho u ld  be re ta ined  and 
su p p o rte d . C o m p e tit io n  p o lic y  w i l l  be a 
s trong fac to r in ensuring  the  re ten tion  o f this 
ba la nce  in to  the  d ig ita l w o r ld  fo r the b ene fit 
o f a ll A ustra lians .

In c o n s id e r in g  the  c o rre la tio n  be tw e en  
c o p y r ig h t law s and c o m p e tit io n , A us tra lia 's  
p os itio n  in the  g loba l m arke tp lace  shou ld  be 
kept f irm ly  in m ind . W e  are a net im p orte r o f 
c o p y r ig h t m a te ria l, u n lik e  m a jo r exporte rs  
such as the U n ite d  States. The b la n ke t a p p li
ca tio n  o r a ss im ila tio n  o f o th e r co u n trie s ' in 
te lle c tu a l p rop e rty  laws and p o lic ie s  in to  the 
A us tra lian  reg im e is in a p p ro p ria te . In recent 
tim es , a b la ta n t a tte m p t to  do  th is  has o c 
cu rre d  in the  deba te  re g a rd in g  the  D ig ita l 
A genda  B ill. L ob by ing  o f the  A ustra lian  g ov
e rn m e n t by U n ite d  S tates-based m u lt i-n a 
tio n a l in te llec tua l p roperty  bodies, fronted by 
lo c a l c o lle c t in g  soc ie tie s  and b acked  by 
w e a lth y  m o v ie  and m usic  industries, has ex
acerbated  the  d ig ita l c o p y rig h t debate, and 
b lu rre d  the  g o ve rn m e n t's  o r ig in a l v is io n  o f 
m a in ta in in g  the  b a la nce  b e tw e en  user and 
ow n er.

Th is ba lance, fra g ile  as it m ig h t seem at 
tim es, is in tegra l to  the  A us tra lian  c o p y rig h t 
la w  system . O u r lib ra rian s , students and re
searchers re ly  on the  e xce p tion s  it p rov ides 
to  access m a te ria l in lim ite d  c ircum stances 
fo r the  g en era tion  o f fu rth e r in n o va tio n . Re
shap ing  this ba lance  shou ld  not o ccu r under 
the  gu ise  o f  te c h n o lo g ic a l a d va n ce m e n t. 
M a ny  o rgan isa tions are e nd eavouring  to  take 
the  reshap ing  o f the  ba la nce  in to  th e ir ow n  
hands, by using means to  lock  up m ateria l in 
the  d ig ita l w o r ld  (th ro u g h  e n c ry p tio n  d e 

vices) w h ic h  m ig h t o th e rw ise  fa ll w ith in  one 
o f the legal e xce p tio n s  fo r free access. A d e 
v ice  exists w h ic h  can be used to c irc u m v e n t 
o r u np ick  th is  lock  —  an access device. Cer
ta in  lib raries requ ire  these devices in o rde r to  
preserve e le c tro n ic  d ocum e n ts  and in fo rm a 
tio n  fo r fu tu re  genera tions . They are in c re d 
ib ly  va lu a b le  fo r systems a d m in is tra tio n , se
c u r ity  c h e c k in g  and so ftw a re  d eve lo pm e n t. 
T hey can a lso  be used to  get a ro u n d  an 
e n c ry p tio n  d e v ice , a llo w in g  access then  to  
c o p y rig h t m a te ria l w ith o u t  m eeting  the  o b l i
g a tion s  set o u t in the  v ir tu a l lock . T h e re in  
lies the d iff ic u lty . The A ustra lian  governm ent 
does not p ropose  to  ban such devices as o b 
v io u s ly  th e re  is a s tron g  m andate  fo r th e ir  
le g itim a te  use. W h a t it has done  is l im it  the  
sort o f p e o p le  w 'ho can purchase such a d e 
v ice , im p le m e n t re g u la tio n  p ro ce du re s  fo r 
the  purchase o f devices, and p rov id ed  strong 
pen a lties  fo r m isuse o r w ro n g fu l purchase . 
The co p y rig h t users sup po rt app ropria te  p en 
a lties  fo r b reaches o f c o p y rig h t, b u t re co g 
nise the  need to  ensure tha t access and use 
is regu la ted  by the  la w  —  not te ch n o lo g ica l 
dev ices des igned  to  p re ve n t le g itim a te  free 
access.

U n fo r tu n a te ly  th is  is no t enough fo r the  
c o p y rig h t o w n e r lo b b y  groups: a cco rd in g  to  
them , A u s tra lia  w i l l  b ecom e  a 'h a cke r's  ha 
ve n ' if p ro v is io n s  fo r b ro a d e r access are a l
lo w e d  to  go  th ro u g h . They a dvoca te  such 
devices not be a va ila b le  fo r any purpose, le 
g itim a te  o r o th e rw ise .

Access dev ice s , it c o u ld  be a rgued, 
sh o u ld  a c tu a lly  be a v a ila b le  fo r fa r m ore  
purposes than those prescribed  above. There 
is the p o ten tia l fo r creators to  lock  aw ay th e ir 
m a te ria l w ith  e n c ry p tio n  devices, o n ly  to  a l
lo w  access o nce  the  user has pa id  a fee o r 
agreed to  the  a rra ng em en ts  o th e rw ise  p ro 
sc rib e d . In e ffe c t th e re  is a real risk  th a t a 
'p a y  per v ie w ' system o f in fo rm a tio n  m a n 
agem ent w i l l  d e ve lo p . Access devices have 
the  p o te n tia l to  fa c ilita te  the  v ie w in g  o f d ig 
ita l in fo rm a tio n  fo r fa ir  d e a lin g  purposes —  
research, study, c r it ic ism  and rev iew . Paying 
to  read in fo rm a tio n  a lte rs  d ra m a tic a lly  the  
c u rre n t b a la n ce  b e tw e en  c o p y r ig h t o w n ers  
and users tha t exists in the  p rin t w o r ld . A c 
cess dev ices can redress th is  im ba lance .

This is an e xa m p le  o f te c h n o lo g ica l a d 
vancem ent be ing  used to  a lte r the ba lance  in 
cop yrigh t. It is in scenarios like  this tha t c o m 
p e tit io n  p o lic y  in its a p p lica tio n  to  co p y rig h t 
law , can be o f assistance. A pp ro p ria te  means 
sh o u ld  be e s ta b lish e d  to  re ta in  access fo r 
users in an in d iv id u a lly  m anaged in fo rm a 
tio n  e n v iro n m e n t. ■
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