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The new law on 
databases recognises 
tha t a database shall 
be regarded as a work 
eligible for protection 
provided tha t 
substantial investment 
has been made in it by 
the creator...

Databases and libraries
The European Union Directive and its implementation

I n 199 6  th e  E uropean U n io n  (EU) in t ro 
duced  le g is la tio n  to  h arm on ise  the  c o p y 
r ig h t sta tus o f databases th ro u g h o u t the  

U n io n  [D ire c t iv e  9 6 /9  on the le g a l p ro te c 
t io n  o f  databases}. Th is  was necessary b e 
cause n o t a ll cou n trie s  p ro tected  databases 
(w h e th e r e le c tro n ic  o r o th e rw ise ) as th e y  
w ere  not cons idered  o rig in a l enough to  w a r
ran t c o p y r ig h t p ro te c tio n  —  o r ig in a lity  is a 
c ru c ia l test o f w h e th e r a w o rk  can be p ro 
tected . Som e EU cou n trie s  con ced ed  som e
th in g  as m u nd an e  as a database o u ts ide  the  
scope  o f c o p y r ig h t p ro te c tio n  a lto g e th e r 
w he re as  th e  U n ite d  K in g d o m , Ire la n d  and 
o ne  o r tw o  o thers  to o k  a d iffe re n t v ie w . 
T h ere fo re  a database was p ro tected  in these 
c o u n tr ie s  as a c o p y r ig h t w o rk  b u t in o th e r 
EU states it was n o t p ro te c te d  as a ll,  thus 
u n d e rm in in g  the  c o n c e p t o f a 's in g le  m a r
ke t'. Cases in  the  U n ite d  States o f A m e rica  
and Europe have tended  to  raise the  th resh 
o ld  fo r  e l ig ib i l i t y  fo r c o p y r ig h t p ro te c tio n . 
Th is caused the  EU to  in tro d u ce  new  leg is
la tio n  to  co ve r, e sp e c ia lly , those  w o rks  
w h ic h  w o u ld  n o t o th e rw is e  be p ro te c te d . 
The user c o m m u n e  was very a nx ious a b o u t 
th is  le g is la t io n  as it seem ed to  be g iv in g  a 
fo rm  o f c o p y r ig h t p ro te c tio n  fo r in fo rm a tio n  
ra th e r than  the  exp re ss io n  o f in fo rm a tio n . 
H o w e ve r, it is a lso o f s ig n ifica n ce  fo r c re a 
tors o f in fo rm a tio n  sources, m any o f w h ic h  
take  the  fo rm  o f lists, c o m p ila t io n s  o f data 
w h ic h , in them selves, are not co p yrigh t. The 
d o u b t s u r ro u n d in g  the  p ro te c tio n  g ive n  in 
som e law s to  b ib lio g ra p h ie s , lists o f o rg a n i
sations o r in d iv id u a ls  has been c la r ifie d  u n 
der th is  n ew  ro un d  o f leg is la tion .

In the  U n ite d  K in g d o m  a database was 
a lre a d y  re cog n ised  as a lite ra ry  w o rk , p ro 
tec ted  by c o p y r ig h t as a 'c o m p ila t io n ',  bu t 
th is  is a p e c u lia r ity  o f U n ite d  K ingdom  law . 
The n ew  la w  on databases recognises tha t a 
database, regardless o f the  con ten t, shall be 
rega rded  as a w o rk  e lig ib le  fo r  p ro te c tio n  
(but no t c o p y r ig h t p ro te c tio n ) p ro v id e d  tha t 
sub stan tia l inve s tm e n t has been m ade in it 
by the  c re a to r in te rm s o f data  c o lle c t io n , 
ve rific a tio n  o r a rrangem ent o f the  m ate ria l to 
m ake it a n e w  w o rk . These th ree  co n d itio n s  
are ve ry  im p o rta n t as it is these w h ic h  p re 
ven t database r ig h t fro m  g iv in g  a m o n o p o ly  
o ve r facts. A n y o n e  can c o lle c t  a series o f 
facts and  tu rn  th e m  in to  a database. W h a t 
you  ca n n o t do  is use som eone else 's e ffo rts 
in c re a ting  th e ir database to  m ake one y o u r
self. Ten d iffe ren t p eop le  co u ld  p rov id e  a list 
o f pubs and bars in Sydney: each w o u ld  e n 
jo y  database rig h t so lon g  as they  had each 
c o m p ile d  the database from  scratch. C om p e 
t it io n  is a llo w e d : p la g ia rism  is not. Exactly

w h a t con stitu tes  'su b s ta n tia l' is n o t d e fine d . 
As c o p y r ig h t is n o t a v a ila b le , a n e w  su i 
generis  r ig h t ca lle d , a p p ro p ria te ly , Database 
R ight, has been in tro d u c e d . A n a lo g o u s  to  
c o p y rig h t it is d is tin c t fro m  it and re lates to  
the  database itself.

The c o n te n t o f the  database is a q u ite  
separate issue. Thus, even if the  c o n te n t is 
not sub jec t to  co p y rig h t, the  database itse lf 
can be p ro tected . An o b v iou s  exa m ple  is the  
te le p h o n e  d ire c to ry  w he re  each e n try  is no t 
a c o p y rig h t item  because it is a s ta tem ent o f 
fa c t b u t th e  c o m p ila t io n  is rega rded  as a 
c o p y r ig h t w o rk . For the  firs t tim e  the re  is a 
legal d e fin it io n  o f a database w h ich  itse lf can 
be the sub jec t o f some in te resting  in te rp re ta 
tion s : a database is 'a c o lle c t io n  o f w o rks , 
data or o th e r independen t m ateria ls arranged 
in a system atic o r m e th od ica l w ay and capa 
b le  o f b e in g  in d iv id u a lly  accessed by e le c 
tro n ic  o r o th e r m eans'. A q u ic k  lo o k  th rou gh  
the  w o rd s  show s th a t th e y  encom pass the  
te le ph on e  d ire c to ry , trade d ire c to rie s  gener
a lly , b ib lio g ra p h ie s , lists o f m em bers o f p ro 
fess ion a l b o d ie s  —  non e  o f the m  u n e x 
p ected . But w h a t a b o u t the  fa m ily  p h o to  
a lbum ? P ho tos a rranged  by  date, su b je c t, 
to p ic  o r p lace, each in d iv id u a lly  access ib le  
w o u ld  a lso q u a lify  as a database u nd e r th is  
d e fin it io n . The im p orta n t th in g  to  note  is tha t 
even w he re  a series o f d ocum en ts  is o ld  and 
p ro b a b ly  o u t o f co p y rig h t, tu rn in g  them  in to  
som e sort o f c o m p ila t io n , w h e th e r in paper 
o r e le c tro n ic  fo rm , w il l  m ean tha t the  p u b 
lisher o f th is  c o lle c tio n  has c o p y rig h t in the  
o ve ra ll to ta l package even tho ug h  not o f in 
d iv id u a l item s w ith in  it. Items m ust be in d i
v id u a lly  a cce ss ib le  w h ic h  e xc lu d e s  sound  
record ings fro m  be ing  a lso databases.

As databases are seen as b e ing  p r im a r ily  
o f c u rre n t va lu e , the  U n io n  has g ive n  the  
p ro te ctio n  o f fifteen years fo r such databases. 
H o w e ve r, each tim e  the re  is substantia l in 
vestm ent in change  to  the  co n te n t by a d d i
tion , d e le tio n  o r am endm ent, then the  fifteen 
yea r c o p y r ig h t c lo c k  beg ins to  t ic k  a ll o ve r 
again, thus g iv in g  v ir tu a lly  perpe tua l p ro te c 
tio n  to  databases u n til th e y  cease to  be d y 
nam ic.

W hereas c o p y rig h t g ives the  o w n e r e x 
c lus ive  rights to  do  certa in  actions, database 
rig h t g ives the  o w n e r the  r ig h t to  p re ve n t the  
extra c tio n  o r re -u tilisa tio n  o f a ll o r a substan
tia l part o f the  database. The p lo y  o f e x tra c t
ing  in su b s ta n tia l am ou nts  o ve r a p e rio d  o f 
t im e  is p re ve n te d  because the  la w  s p e c if i
c a lly  says tha t repeated e x tra c tio n  o f in su b 
stan tia l parts q ua lifie s  as e x tra c tin g  substan
tia l parts! Substantia l is eva lua ted  in terms o f
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q u a lity  as w e ll as q u a n tity . R e -u tilisa tio n  is 
d e fin e d  as m a k in g  the con ten ts  a va ila b le  to  
the  p u b lic  by any means.

H a v in g  set o u t the  fa ir ly  extens ive  rights 
o f database righ t ow ners, the  law  then gives 
lim ite d  p riv ileg es  to  users as w e ll.  A la w fu l 
user o f a da tabase (a te rm  n o t d e fin e d  —  
does it/sh ou Id  it in c lu d e  any lib ra ry  patron  
fo r exam ple?) m ay e x tra c t a m ou n ts  w h ic h  
are fa ir  (not de fined) fo r the  purposes o f i l 
lus tra ting  teach ing  o r research p rov id ed  tha t 
th is  is fo r a n o n -c o m m e rc ia l p u rp o se  and 
the  source  is a ckn o w le d g e d . There are also 
e x tens ive  exce p tion s  fo r p u b lic  a d m in is tra 
tion  and legal procedures. In a d d itio n , some 
databases m ay also be e lig ib le  fo r co p y rig h t 
b u t to  do  th is  the y  m ust be the  w o rk  o f h u 
man in te lle c t such as a sch o la rly  annota ted  
b ib lio g ra p h y . These a ttra c t b o th  database 
r ig h t and  c o p y r ig h t, the  la tte r b e in g  in te r
p re ted  in the  n orm a l w ay.

The new  la w  is q u ite  untested in the 
courts so far but there  are a ll k inds o f p o ten 
tia l issues to be raised. The w h o le  question o f 
w h e th e r a w ebsite  is a broadcast o r a cab le  
program  service has been argued w ith o u t de

te rm in in g  the  o u tco m e . This a rgu m e nt can 
n ow  be enhanced w ith  another: is a w ebsite  
a database? It is m ade up o f in d iv id u a l items 
w h ic h  can be separa te ly  accessed and are 
organ ised  in a system atic  and m e th o d ica l 
w ay. But h o w  m any e le c tro n ic  database re
a lly  are organised in th is way? M y tech n ica l 
friends te ll me tha t m y neatly organised data 
on the screen sits on the disk in com p le te  d is
array and becom es o rgan ised  o n ly  w he n  I 
access it. W hen  then is a database not a da
tabase? F ina lly , w he re  a database was e lig i
b le  fo r c o p y rig h t b u t n ow  q u a lifie s  o n ly  fo r 
database rig h t, then the  e x is tin g  ru les must 
app ly, not the new  ones. A lso, and most b i
zarre o f a ll, some co m p ila tio n s  w h ic h  do not 
q u a lify  fo r database r ig h t (because they  are 
not system atica lly  organised) w il l  con tinu e  to 
q u a lify  fo r c o p y rig h t. There fo re  the  lo w e r 
type o f m ateria l w il l  end up p rotected better 
than the higher.

W e  a w a it the  firs t cases in th is f ie ld  w ith  
interest. In the m eantim e the g overnm ent has 
estab lished  a Database M a rke tin g  G ro u p  to 
m o n ito r h o w  the  n ew  leg is la tion  w o rks  and 
w he th e r it has any a n ti-co m p e tit ive  e lem ents 
in it. ■

.. .moat bizarre o f all, 
dome compila tions 

which do not qualify fo r  
database right will 

continue to qualify fo r  
copyright. Therefore the 

Twer type o f m aterial 
will end up protected 

better than the higher...

V A L A
A W A R D

The YALA Award, made biennially, is 
presented to the Australian library or 
information centre judged to have made 
the most innovative use of currently 
available information technology during 
the previous two years.
Nominations are now invited for the 2000 
Award for systems installed between 
January 1998 and June 2000 inclusive.
All libraries and information centres in 
Australia are eligible for nomination by 
staff, users or other interested persons.

G u id e l in e s  a n d  n o m in a t io n  f o r m s  c a n  
be  o b ta in e d  f r o m :

The Secretary 
VALA 

PO Box 282 
CROYDON VIC 3136 
o r  f r o m  o u r  w e b s ite  a t  

http://www.vala.org.au

Nominations close 31 August 2000

V IC T O R IA N  
A S S O C IA T IO N  F O R  

L IB R A R Y  A U T O M A T IO N , In c .

V A L A  T R A V E L  
SCHOLARSHIPS

C A L L  F O R  A P P L I C A T I O N S

E v e r y  tw o  y e a rs  V A L A  o f fe rs  u p  to  tw o  T ra v e l S c h o la rs h ip s  to  
e n a b le  s u ita b le  p e rs o n s  to  t ra v e l o ve rs e a s  to  e x a m in e  a sp e c ts  o f  
l i b r a r y  a u t o m a t io n .  C a n d id a te s  p r o p o s in g  to  s tu d y  n e w e r  
te c h n o lo g ie s  o f  p o te n t ia l  a p p l ic a t io n  in  A u s t r a l ia  b u t n o t  y e t  seen 
h e re  are  m o s t l i k e ly  to  be  s u c c e s s fu l.  N o  fo r m a l q u a l i f ic a t io n s  are  
re q u ire d .  A l th o u g h  c a n d id a te s  s h o u ld  be  w o r k in g  in  l ib r a r y  o r  
in fo r m a t io n  re la te d  a reas, th e y  n ee d  n o t be  e m p lo y e d  in  t r a d it io n a l 
l ib r a r y  e n v iro n m e n ts .

T h e  s u c c e s s fu l c a n d id a te s  w i l l  re c e iv e  u p  to  $ 1 2  0 0 0  to w a rd s  
t ra v e l,  a c c o m m o d a t io n  a nd  l iv in g  e xp e n se s . S u c c e s s fu l c a n d id a te s  
m u s t c o m p le te  th e  s tu d y  b y  A u g u s t  2 0 0 1 . a n d  p re s e n t a p a p e r at 
th e  1 1 th  V A L A  B ie n n ia l  N a t io n a l C o n fe re n c e  in  L e b ru a ry  2 0 0 2 .

Closing date for applications: 31 August 2000.
A p p lic a t io n  fo rm s  a n d  m ore  d e ta ils  a re  a v a ila b le  f r o m :
The Secretary, VALA, PO Box 282, CROYDON VIC 3136 

o r  fro m  o u r Website a t http://www.vala.org.au
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