Picturing your website

A brief guide to the copyright management of digital images in library collections

Colette Ormonde, ALIA copyright advisory service

ou want to digitise a collection

of local history photographs, or

jazz up your website with repro-
ductions of paintings or cartoons or clip
art software. All of these activities re-
quire compliance with the Copyright
Act.

The rights management of pictorial
material is more complex than that for
print. With all creative works, one must
establish whether the work is within the
period of copyright protection and, if
so, who is the copyright owner to
whom you apply for permission to
copy. With books and journals, the im-
print and copyright statements usually
answer these questions. Artistic works
often carry no information to help es-
tablish ownership of copyright. There
are often further questions of shared
ownership between client and artist,
publisher and creator, as well as
changes to the original work. A photo-
graph of a painting where both have
been commissioned by different clients,
executed by different creators and pub-
lished in different media offers a com-

plex web of ownership possibilities.

A further complication relates to the
amount which may be copied without
permission under fair dealing provi-
sions, that is for study and research,
criticism or review. For print and digital
text, this is straightforward, ten per cent
or a book chapter or one article in a
journal issue (two if on the same sub-
ject). Artistic works are usually not
amenable to this formula.

The ease of digital copying and al-
teration of images and the opportunities
which digital technology offers librar-
ians in the effective use of artistic ma-
terial require librarians to understand
clearly the principles of copyright pro-
tection of this type of material, to cre-
ate appropriate management systems
and to educate their users about the le-
gal regulation of this material. FHere are
some basic questions and answers.

Is the item a legally recognised
artistic work?

Artistic works are defined in s.10(1) of
the Copyright Act as a painting, sculp-
ture, drawing, engraving or photo-
graph, a building or building model or
a work of artistic craftsmanship. For le-
is ex-

gal purposes, artistic quality

pressly irrelevant.
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Is the item within a copyright period?
The period of copyright protection of
artistic works is as follows:

Artistic works (except photographs and
engravings unpublished in the
creator's lifetime): Life of creator,

plus fifty years from the end of the

year of the creator's death.

Photographs taken before | May 1969;
artistic works (except engravings)
made for or first published by
government or under government
copyright: fifty years from the end of
the year of making.

Photographs taken after 1 May 1969;
engravings first published after the
creator's death; engravings first made
for/published by a government or
under government copyright;
anonymous works: fifty years from
the end of year of first publication.

Once the copyright period has ex-
pired, the work is in the public domain.
If copyright is still protected, the next
question is ownership of rights.

Who owns copyright?

Australian law gives automatic rights to
the creator. There is no system of copy-
right registration, nor any requirement
to assert rights with a specific state-
ment. Photographs and pictures may
have no evidence or sparse evidence of
ownership or conversely may have, as
in the example quoted above, compet-
ing ownership rights. Librarians' refer-
ence skills will be, in some instances,
well tested.

When

works, they should record as much in-

librarians acquire artistic
formation as possible from the donor or
seller, including any details of creator,
publisher and dates, (the date of crea-
tion of the work, its date of publication,
and date of receipt by the donor and
subsequently by the library) as well as
information about the content or con-
text of the work which may not be ob-
vious from looking at it. Librarians
should also ask for and record any con-
tractual information which clarifies
rights ownership. Those dealing in art
and photography will know this proc-
ess as establishing provenance for the
purposes of establishing authenticity
and value. For copyright and moral
rights purposes, this information helps

librarians track ownership and establish

///1CcVv/t

a legal framework and record of

permissions for future uses of the work.

The creator, artist or photographer
is the first likely copyright owner. They
the moral

also independently own

rights of acknowledgment and integrity.

Employers will usually own copy-
right, but not moral rights, in artistic
works created by staff in the course of
employment. However, if artists are
working on a freelance basis, the pub-
lisher paying for the work does not au-
tomatically own copyright, but will
usually be entitled to use the work for
the purposes commissioned. Both artist
and publisher should be contacted for
copying permissions. The artist will
own the moral rights, that is, the right
to be acknowledged accurately and the
right to refuse uses which breach the

integrity of the work.

Governments generally own copy-
right in artistic or photographic works
created for them, unless otherwise con-
tracted.

Photographs in

newspapers and magazines
Photographs taken by employees of
newspapers or magazines have special

conditions.

For photographs taken before 30
July 1998 (unless otherwise agreed), the
publisher owns the rights for newspa-
per and magazine publication and for
broadcasting. The photographer owns
book publication and other rights. The
photographer owns the moral rights.

For photographs taken after 30 July
1998, the photographer owns the rights
for photocopying and book publication
and moral rights. The publisher owns
unless otherwise

all other rights,

agreed.

Commissioned works

For commissioned works, for example,
portraits or photographs or engravings,
created before 30 July 1998, the first
owner of copyright is the commission-
ing client unless otherwise agreed. The
creator has the right of restraint, that is,
the right to prevent any use of the work
not covered by the agreement. This
may mean that the artist or photogra-
pher, even if they do not own copy-
right, could demand further payment
for digital uses.
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For art or
sioned after 30 July 1998, the artist or

unless

photographs commis-

photographer owns copyright,
the work was commissioned for 'pri-
vate or domestic purposes' , for exam-
ple, wedding photographs, or unless
there has been some other agreement.
Here again the creator may still retain
a right of restraint and a right of further
payment. This right of restraint is sepa-

rate from the creator's moral rights.

Therefore, all parties identified in
the creation and publishing of an artis-
tic work or photograph should be con-
tacted for permission for further copy-
ing or usage.

Indigenous works

Indigenous works require special ac-
knowledgment of communal as well as
individual ownership, the ownership of
moral rights and appropriate cultural
uses. VISCOPY will provide useful in-

formation.

Clip art software

The copying of clip art images must be
done within the terms of the software
licence agreement. If you are unsure
about what you are permitted to do,
contact the software producer or ven-

dor.

Amount which can be copied under
fair dealing provisions without
permission

A further complication is the amount of
a picture, photograph or image which
can be copied without permission. The
fair dealing provisions governing print or
digital text permit certain familiar
amounts to be copied without permis-
sion, for example, ten per cent or a chap-
ter of a book or one article in a journal

issue (or two if on the same subject).

The guidelines for copying or alter-
ing parts of pictorial works rest on sub-
stantiality and identification.

You will need permission to scan and
alter images to create a new work, such
as a collage of pictures or photographs on
a website, from any copyright owner
whose work is substantially reproduced,

even if it is a small part of the collage.

If you alter a work, but it can still be
identified as the original, you must seek
permission from the copyright owner
and from the creator, whose moral
rights remain. This includes permission

for changing the colours of a work.

FHowever, you may draw or photo-
graph a sculpture or work of art (but not

Remote Patron
Authentication (RPA)

Designed for any Library Management System

If you are looking for effective remote access control to commercial
or restricted resources - look no further...

RPA from epixtech -

» Authenticates and authorises a patron before providing them
access to restricted online resources

a mural) on permanent public display
or a building, without permission. For
photographing works in galleries, you

require permission.

VI$COPY Limited
VI$SCOPY
collection agency for 180 000 artists

is the designated copyright
and photographers in Australia and
New Zealand and for obtaining copy-
right clearances and licences. It will
advise on ways of tracking down copy-
right owners here and overseas. It spe-

cialises in advising on indigenous art.

You may VISCOPY at:
VISCOPY Limited, 72-80
Cooper Street, Surry Hills NSW 2010,
telephone 02 9280 2844; fax
02 9280 2855; http://www.viscopy.com,
or e-mail: viscopy@viscopy.com, Abo-

contact
Level 1,

riginal and Torres Strait Islander officer:
atsi@viscopy.com.

This information is based on infor-
mation from legal sources, the Austral-

ian Copyright Council and VI$COPY.

For further inquiries, contact Colette
Ormonde, ALIA copyright advisory
service, PO Box E441, Kingston ACT

2604, phone 02 6285 1877 fax 02
6282 2249 e-mail: Colette.Ormonde@
alia.org.au. -

» Enables you to customise the resources the patron can access
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