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You w an t to digitise a co llec tion  
of local history photographs, or 
jazz up your website w ith  repro­

ductions of paintings or cartoons or clip  
art software. A ll of these activ ities  re­
q u ire  c o m p lia n ce  w ith  the Copyright 
Act.

The rights m anagem ent of p ictorial 
material is m ore com plex than that for 
print. W ith  all creative works, one must 
establish whether the w ork is w ith in  the 
period  of copyrigh t p ro tection  and, if 
so, w h o  is the copyrigh t o w n e r to 
w h om  you ap p ly  for perm ission  to 
copy. W ith  books and journals, the im ­
print and copyrigh t statements usually 
answ er these questions. A rtistic works 
often carry no inform ation to help  es­
tablish ow nersh ip  of copyrigh t. There 
are often further questions of shared 
ow nersh ip  betw een  c lien t and artist, 
pub lisher and creator, as w e ll as 
changes to the original w ork. A  photo ­
graph of a pa in ting  w h e re  both have 
been com m issioned by different clients, 
executed by different creators and pub­
lished in different m edia offers a co m ­
plex w eb  of ow nership  possibilities.

A  further com plication  relates to the 
am ount w h ich  m ay be cop ied  w ithou t 
perm ission  under fair d ea lin g  p ro v i­
sions, that is for study and research , 
criticism  or review . For print and digital 
text, this is straightforward, ten per cent 
or a book chap ter or one  a rt ic le  in a 
journal issue (tw o  if on the sam e sub­
jec t). A rtistic  w orks are u su a lly  not 
am enab le  to this form ula.

The ease of digital cop y ing  and a l­
teration of images and the opportunities 
w h ich  digital techno logy  offers lib rar­
ians in the effective use of artistic m a­
teria l requ ire lib rarians to understand 
c lea r ly  the princip les of copyrigh t p ro ­
tection of this type of m aterial, to c re ­
ate approp ria te  m anagem ent systems 
and to educate their users about the le­
gal regulation of this m aterial. FHere are 
som e basic questions and answers.

Is the item a legally recognised 
artistic work?
Artistic works are defined in s. 10(1) of 
the Copyright A ct as a painting, scu lp ­
ture, d raw ing , eng rav ing  or p h o to ­
graph, a bu ild ing  or bu ild ing  m odel or 
a w ork  of artistic craftsm anship. For le­
gal purposes, artistic q u a lity  is ex ­
pressly irrelevant.

Is the item within a copyright period?
The period  of copyrigh t p rotection  of 
artistic w orks is as fo llow s:

Artistic works (except photographs and 
engravings unpublished in the 
creator's lifetim e): Life of creator, 
plus fifty years from  the end of the 
year of the creator's death.

Photographs taken before I M ay 1969; 
artistic works (except engravings) 
m ade for or first pub lished  by 
governm ent or under governm ent 
copyright: fifty years from the end of 
the year of making.

Photographs taken after 1 M ay 1969; 
engravings first pub lished  after the 
creator's death; engravings first made 
for/published by a governm ent or 
under governm ent copyright; 
anonym ous works: fifty years from 
the end of year of first pub lication .

O n c e  the copyrigh t period has ex ­
pired, the w ork  is in the public dom ain. 
If copyrigh t is still protected, the next 
question is ow nersh ip  of rights.

Who owns copyright?
Australian law  gives autom atic rights to 
the creator. There is no system of cop y ­
right registration, nor any requ irem ent 
to assert rights w ith  a sp ec ific  state­
ment. Photographs and p ictures m ay 
have no ev idence  or sparse ev idence of 
ow nersh ip  or converse ly  m ay have, as 
in the exam ple quoted above, com pet­
ing ow nersh ip  rights. Lib rarians' refer­
ence skills w ill be, in som e instances, 
w e ll tested.

W h e n  lib rarians acq u ire  artistic 
works, they should record as m uch in ­
formation as possible from the donor or 
seller, inc lud ing  any details of creator, 
publisher and dates, (the date of c rea ­
tion of the work, its date of publication, 
and date of rece ip t by the donor and 
subsequently by the lib rary) as w e ll as 
inform ation about the content or co n ­
text of the w o rk  w h ich  m ay not be ob ­
v ious from  look ing  at it. L ib rarians 
should also ask for and record any con ­
tractua l in fo rm ation  w h ich  c la rifies  
rights ow nersh ip . Those dealing  in art 
and photography w ill know  this p roc ­
ess as estab lish ing p rovenan ce  for the 
purposes of estab lish ing  au th en tic ity  
and va lu e . For copyrigh t and moral 
rights purposes, this inform ation helps 
librarians track ownership  and establish

a legal fram ew o rk  and record  of 
perm issions for future uses of the w ork.

The creator, artist or photographer 
is the first like ly copyright ow ner. They 
a lso  ind epend en tly  o w n  the m oral 
rights of acknow ledgm ent and integrity.

Em ployers w ill u sually  ow n  c o p y ­
right, but not m oral rights, in artistic 
w orks created  by staff in the course of 
em p loym ent. H o w eve r, if artists are 
w ork ing  on a free lance basis, the pub ­
lisher paying  for the w ork  does not au ­
to m a tica lly  ow n  copyrigh t, but w ill 
usually  be entitled to use the w o rk  for 
the purposes com m issioned. Both artist 
and publisher should be contacted  for 
co p y in g  perm issions. The artist w ill  
ow n  the m oral rights, that is, the right 
to be acknow ledged  accurate ly and the 
right to refuse uses w h ich  breach  the 
integrity of the w ork.

G overnm ents genera lly  ow n  c o p y ­
right in artistic or photographic w orks 
created for them, unless otherw ise co n ­
tracted.

Photographs in 
newspapers and magazines
Photographs taken by em p loyees  of 
newspapers or magazines have special 
conditions.

For photographs taken before 30 
Ju ly  1998 (unless otherw ise agreed), the 
publisher ow ns the rights for n ew spa ­
per and m agazine publication  and for 
broadcasting. The photographer ow ns 
book pub lica tion  and other rights. The 
photographer ow ns the moral rights.

For photographs taken after 30 Ju ly  
1998, the photographer owns the rights 
for photocopying and book publication  
and m oral rights. The publisher ow ns 
all o ther rights, unless o therw ise  
agreed.

Commissioned works
For com m issioned  works, for exam ple, 
portraits or photographs or engravings, 
created before 30 Ju ly  1998, the first 
ow ner of copyrigh t is the com m ission ­
ing c lien t unless o therw ise agreed. The 
creator has the right of restraint, that is, 
the right to prevent any use of the w ork  
not cove red  by the agreem ent. This 
m ay m ean that the artist or photogra­
pher, even  if they do not ow n  c o p y ­
right, cou ld  dem and  further p aym en t 
for digital uses.
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For art or photographs co m m is ­
sioned after 30 Ju ly  1998, the artist or 
photographer ow n s copyrigh t, unless 
the w o rk  w as com m iss ioned  for 'p r i­
vate or dom estic purposes' , for exam ­
ple, w e d d in g  photographs, or unless 
there has been som e other agreem ent. 
H ere again the creator m ay still retain 
a right of restraint and a right of further 
paym ent. This right of restraint is sepa­
rate from the creator's moral rights.

Therefore, a ll parties iden tified  in 
the creation  and publish ing of an artis­
tic w o rk  or photograph should be co n ­
tacted for perm ission for further co p y ­
ing or usage.

Indigenous works
Ind igenous w orks requ ire  spec ia l a c ­
know ledgm ent of com m unal as w e ll as 
ind ividual ownership , the ow nersh ip  of 
m oral rights and ap prop ria te  cu ltu ra l 
uses. V I$ C O P Y  w ill p rovide  useful in ­
form ation.

Clip art software
The copy ing  of c lip  art images must be 
done w ith in  the terms of the softw are 
lic e n ce  agreem ent. If you  are unsure 
abou t w h a t you  are perm itted  to do, 
con tact the so ftw are p roducer or ve n ­
dor.

Amount which can be copied under 
fair dealing provisions without 
permission
A further com plication is the am ount of 
a picture, photograph or image w h ich  
can be copied w ithout perm ission. The 
fair dealing provisions governing print or 
digital text perm it certain  fam iliar 
amounts to be cop ied  w ithout perm is­
sion, for example, ten per cent or a chap­
ter of a book or one article in a journal 
issue (or two if on the same subject).

The gu ide lines for copying  or a lter­
ing parts of p ictoria l works rest on sub­
stantiality and identification.

You w ill need permission to scan and 
alter images to create a new work, such 
as a collage of pictures or photographs on 
a website, from any copyright ow ner 
whose work is substantially reproduced, 
even if it is a small part of the collage.

If you alter a work, but it can still be 
identified as the original, you must seek 
perm ission  from  the cop yrig h t o w n e r 
and from  the creator, w h o se  m oral 
rights rem ain. This includes perm ission 
for chang ing  the colours of a w ork.

FHowever, you m ay d raw  or photo­
graph a sculpture or w ork of art (but not

a m ural) on perm anent pub lic  d isp lay 
or a building, w ithou t perm ission. For 
photographing w orks in galleries, you 
require perm ission.

VI$COPY Limited
V I$ C O P Y  is the designated  copyrigh t 
c o lle c tio n  ag en cy  for 180 000 artists 
and photographers in A ustra lia  and 
N e w  Zea lan d  and for obtain ing c o p y ­
right c le a ran ces  and  licences . It w ill 
advise on w ays of tracking dow n co p y ­
right ow ners here and overseas. It spe­
c ia lises in advis ing  on indigenous art.

You m ay con tact V I$ C O P Y  at: 
V I$ C O P Y  Lim ited, Level 1, 72-80 
C ooper Street, Surry H ills  N S W  2010, 
te lephone 02 9280 2844; fax 
02 9280 2855; http://www.viscopy.com, 
or e-mail: v iscopy@ viscop y .com , A b o ­
riginal and Torres Strait Islander officer: 
a ts i@ viscopy.com .

This inform ation is based on infor­
mation from legal sources, the Austral­
ian C opyrigh t C o u n c il and V I$ C O P Y . 
For further inqu iries, con tact C o le tte  
O rm on d e , A L IA  copyrigh t adv iso ry  
service , P O  Box E441, Kingston A C T  
2604, phone 02 6285 1877 fax 02 
6282 2249 e-mail: Co le tte .O rm onde@  
alia .org .au . ■

Remote Patron
Authentication (RPA)

D esigned  for any Library M an ag em en t System
If you are looking for effective remote access control to commercial 
or restricted resources - look no further...

RPA from epixtech -
• Authenticates and authorises a patron before providing them 

access to restricted online resources

• Enables you to customise the resources the patron can access
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