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. ..the difference between 

‘un fa ir’and ‘anlawful’ 

dLun uca l war not i cell 

understood...

Sensible responses 
to unfair dismissal laws
O ne o f the most ta lked-about aspects o f 

Australia 's new labour laws is te rm i
nation o f em ploym ent. Currently, the 

num ber o f inquiries from  ALIA members about 
new dism issal p rov is ions is p robab ly  greater 
than on any other top ic.

By now, most Australians know  that since 
March this year it has becom e much more d if
ficu lt for many of them to make a c la im  for un 
fa ir dismissal. Employees o f organisations w ith  
few er than 100 workers can no longer do so. 
M any em ployers have lo u d ly  w e lcom e d  the 
abo lition  o f the old laws, be liev ing it has freed 
them from tim e-consum ing docum entation and 
record keeping.

This is understandable and the new system 
certa in ly  does remove adm in is tra tive  burdens 
for some. But decisions to term inate  em p lo y 
ment must still be handled very carefully. O th 
erwise, employers remain h igh ly  vu lnerab le  to 
legal ac tion  fo r u n la w fu l te rm in a tio n . P revi
ously, the difference between 'un fa ir ' and 'u n 
law fu l' dismissal was not w e ll understood and 
rarely needed to be, since once a term ina tion  
was shown to be unfair, for practical purposes it 
became, ipso facto, un law fu l. Remedies cou ld  
then be granted by the Ind us tria l Relations 
C om m ission and the courts. U nder the new  
federal legislation, however, the d is tinction  be
comes critica l, because only unfair dismissal is 
quarantined -  and on ly  for sm aller employers.

The concept o f harsh, unjust or unreason
able term ination form ed the basis for the right 
o f most em ployees to c la im  unfair dism issal 
before M arch 2006. To defend against such a 
c la im  when an em ployee was sacked, em p loy
ers needed to be able to show that due process 
had been fo llow ed. Some o f the characteristics 
o f correct procedure inc lude proper warnings, 
a genu ine o p p o rtu n ity  to  reach w e ll-d e fin e d  
standards o f perfo rm ance, the chance to  re
spond to employer assertions and, vitally, docu
m entation o f action taken. If these were not in 
evidence, employers potentia lly  faced damages 
or even reinstatement of the em ployee. For or
ganisations w ith  100 or more workers nothing 
has changed. These legal pro tections rem ain. 
O n ly  smaller employers now  escape them.

Unlawful term ination is a diffe rent concept 
a ltoge ther and rem ains fu lly  in p lace fo r all 
em ployers. An un law fu l dism issal is one that 
breaches statutory p rov is ions p reven ting  ter
m ination on specified d iscrim ina to ry  grounds. 
These include race, colour, gender, sexual pref
erence, age, physical or mental d isability, m ari
tal status, fam ily  responsibilities, pregnancy, re
lig ion, p o litica l op in ion , national extraction or 
social origin; temporary absence from  w ork due 
to personal ill health or in ju ry ; absence from  
w ork during m atern ity leave or other parental 
leave; tem porary absence from  w o rk  to carry 
out a vo luntary emergency management ac tiv 
ity, where the absence is reasonable; mem ber

ship o f a trade un ion or pa rtic ipa tion  in trade 
un ion activities outside w o rk ing  hours, or w ith  
the employer's consent, during w o rk ing  hours; 
non -m em bersh ip  o f a un ion ; seeking o ffice , 
acting or having acted as an em ployee repre
sentative; f ilin g  a c o m p la in t or tak ing  part in 
proceedings against an em p loyer fo r a lleged 
v io la tion  o f laws and regulations; and refusing 
to  negotia te or sign an A ustra lian W orkp lace  
Agreement.

In this context the law defines 'tem porary 
absence from  w o rk  due to personal ill health 
or in ju ry ' as occurring if the employee provides 
a m edical certifica te  w ith in  24 hours or other 
'reasonable pe riod '. If sick leave w ith o u t a cer
tifica te  is ava ilab le  the em ployee must no tify  
the em p loyer and substantiate the reason for 
the absence. W here physical or mental d isab il
ity is involved, an exception to the ban occurs 
where the reasons for te rm ination are based on 
the inherent requirements o f the pa rticu lar po
s ition  concerned. If the d isab ility  prevents an 
em ployee com p le ting  essential tasks that are 
part o f the pos ition , th is p ro h ib it io n  w i l l  not 
prevent te rm ina tion . But the em ployer w o u ld  
need to determ ine the inherent requirements of 
the employee's p re -in ju ry  position and be sure 
the em ployee is unable to meet those require
ments. W h ile  the law makes term ination on the 
grounds o f re lig ion un law fu l, it is not illegal if 
the d iscrim ina tion  is against a mem ber o f staff 
o f a re lig ious ins titu tion  and is done in good 
fa ith because o f the teaching or be lie f require
ments o f that institu tion.

O bviously  then, any idea that all Australian 
organisations can now sim ply fire people at w ill 
is w e ll w id e  o f the mark. Sensible em ployers 
w i l l  m a in ta in  fa ir and care fu l approaches to 
te rm ina ting  em ploym ent. To do that they w ill 
need, above all, to retain a thorough approach 
to m anaging performance, since poor perform 
ance is always like ly  to be the m a jo r reason 
for dismissals. In this regard, it is absolutely es
sential that 'perfo rm ance ' is p roperly  defined. 
Unless it can be shown that em ployees have 
fa iled to achieve standards made clear to them, 
suggestions o f unsatisfactory perform ance are 
always go ing to cause serious w o rk fo rce  m o
rale problem s at least and legal vu ln e ra b ility  
at worst. Performance requ irem en t standards 
should be com m un ica ted  to and understood 
by employees as a fundam ental first step in any 
em ploym ent relationship.

Thoughtful consideration o f recent changes 

to un fa ir dism issal laws in Austra lia  confirm s 

they need have litt le  e ffect in o rgan isations 

com m itted  to sound w o rkp lace  relationships. 

Not for the first tim e, sensible peop le w ill see 

that that there is no natural d icho tom y between 

industry 's  need fo r e ffic ie ncy  and w o rk fo rce  

calls for equity. O ften, the fairest way is also 

the most effic ient. ■
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