
Recent workplace 
developments
W h e n  th is a rt ic le  is p u b lish ed  it is lik e ly  that an e le c tio n  cam p a ig n  

w il l have begun. The  O c to b e r 'W o rk w a tc h ' a rt ic le  can vassed  

the p o ss ib le  im p lica tio n s  o f a ch ang e  o f governm ent for federa l 

in d ustria l re la tio ns (IR ) la w s . In the m ean tim e , recen t ind ustria l 

cases h ave  g iven  c la r if ic a t io n  to som e cu rren t IR p ro v is io n s in 

w ays  that co u ld  g u ide lib ra ry  w o rk p la ce s .

Negotiating AWAs: what is duress?

The  W o rk C h o ic e s  leg is la tion  m akes it c le a r  that it is not duress 

for an e m p lo ye r to stipu la te  that a cce p ta n ce  of an A ustra lian  

W o rk p la c e  A greem ent (A W A ) is a co n d itio n  o f e m p lo ym en t. 

W h a t has not been c le a r  is w h at d o e s  constitu te  duress w ith  

regard to be ing  party  to an A W A . D u rin g  Septem ber, the Federal 

C o u rt co n sid e re d  th is issue in an action  brought by a w o rk p la c e  

in sp ecto r against the M orn ington  Inn , operating  in FHobart.

In 2 0 0 5 , the hotel's n e w  m anagem ent sought to p la ce  a ll casu a l 

staff on  A W A s . Staff d id  not have the op p o rtu n ity  to negotiate 

th e ir A W A  term s, w h ic h  in m any respects offered less favou rab le  

term s than  those co n ta in e d  in the re levan t aw ard . Staff w h o  

d e c lin e d  to sign the A W A s had th e ir hours o f w o rk  cu t and w e re  

rostered  for u nco n g en ia l sh ifts. For e x a m p le , staff w h o  had for 

severa l years been rostered to fin ish  w o rk  in the e a rly  afternoon 

to e n a b le  them  to c o lle c t  ch ild re n  from  schoo l w e re , und er the 

n ew  arrang em ents , req u ired  to w o rk  until 5p m .

Th e  Federal C o u rt d e te rm ined  that the hotel m anagem ent had 

'p la ce d  illeg it im ate  p ressu re ' on staff to sign A W A s and  d id  so 

kn o w in g  the f in a n c ia l and  personal im p act that red uced  shifts 

and  a lte red  hours w o u ld  h ave . Th e  C o u rt fu rther sa id  that

th e re  m u st b e  m a n y  w o rk p la ce s  in Austra lia  w ith  sta ff 

p ro file s  sim ila r to th o se  at th e  H o te l : lo w  p a id  ca su a l 

w o rk e rs  d e p e n d e n t  fo r a rea so n a b le  liv in g  on  p e n a lty  

ra tes fo r d isc re t io n a ry  sh ift w o rk  . . .  To e xp lo it  that 

v u ln e ra b ility  to o b ta in  s ign a tu res to A W A s , the  term s  

o t w h ich  are p la in ly  aga inst the w o rk e r s ' in te res ts , is 

co n tra ry  to the p r in c ip le  o f  fre e  a n d  fa ir ba rga in ing .

To date , A W A s have not been w id e sp re ad  in the lib ra ry  secto r 

and  are  u n lik e ly  to b e co m e  so in lib ra r ie s  w h ic h  are  p u b lic  

in stitu tio n s , o r se m i-p u b lic  such  as in u n ive rs it ie s . W h e re  lib ra ry  

w o rk e rs  m ay need to ch o o se  b etw een  w o rk in g  u nd er an A W A  

or a c o lle c t iv e  ag reem ent, or w h ere  an A W A  is a co n d it io n  of 

e m p lo y m e n t but negotiatio n  is o c c u rr in g  as to term s o f the 

A g reem ent, em p lo ye e s a re  en titled  to seek  a d v ic e  co n ce rn in g  

p roposed  term s and  as to co n d u c t o f n ego tia tio ns. The  

M o rn in g to n  Inn ca se  co u ld  be re levan t to the lib ra ry  w o rk fo rce , 

g iven  the num b er o f ca su a l and part-tim e w o rk e rs  e m p lo ye d  in 

the sector.

Coverage of Federal IR laws

In su m m ary , Federal IR law s w il l ap p ly  in the A C T , N orthern  

Territory, m ost w o rk p la ce s  in V ic to ria  and in o rg an isa tio n s 

deem ed trad ing  or f in a n c ia l co rp o rations —  that is, as opposed  

to businesses such  as partnersh ips and so le traders. T h is  co ve rag e  

stem s from  re levan t sectio ns of the A ustra lian  C o n stitu tio n , 

in c lu d in g  the referral p o w e r under w h ic h  V ic to ria  transferred  its 

industria l re la tio ns po w ers to the C o m m o n w e a lth  in 1 9 9 6 . W h ile  

n ew  nationa l IR leg is la tion  w o u ld  be in troduced  after a ch ang e  

o f g overnm ent, the w o rk p la c e s  in w h ich  n ew  law s w o u ld  ap p ly  

w o u ld  be g e n e ra lly  the sam e .

In som e in stances, ho w eve r, the question  o f w h ethe r an e m p lo ye r 

o rgan isation  is a trad ing  or f in a n c ia l co rp oration  is one of 

co n sid e rab le  debate w h ic h  m ay affect lib ra ry  w o rk p la c e s . The  

question  con sid e red  in these m atters is w h ethe r an o rg an isa tion  

engages in trad ing and fin a n c ia l ac tiv it ie s  as a substantia l 

p roportion  o f its ove ra ll o p era tio ns. Th is  can  be a ve xe d  

question  in the case  o f research  institu tions, w h ere  fu n d ra is in g  

is undertaken  to support research  but not to an extent that w o u ld  

ch a racte rise  the institu tion  as a trad ing  or f in a n c ia l c o n c e rn . 

S im ila rly , a Federal C o u rt ca se  is cu rre n tly  co n sid e rin g  w h eth e r 

a lo ca l c o u n c il can  be deem ed  a trad ing or f in a n c ia l co n ce rn  

and , therefo re , su b ject to the p ro v is io n s o f W o rk C h o ic e s . In 

both of these cases, a fin d ing  that the o rgan isations co n ce rn e d  

cam e  w ith in  the term s of the C o nstitu tion  co u ld  lead to re levan t 

lib rary  staff m oving  into Federal IR coverage . Future 'W o rk w a tc h ' 

co lu m n s w il l update m em bers about these d eve lo p m ents .

Independent contractors

A LIA 's m em bersh ip  in c lu d e s  ind ependent con tracto rs w h o  p ro v id e  

co n su ltan cy  se rv ice s based on q u a lif ica tio n s  and e x p e rie n c e  

gained in the lib ra ry  sector. Th is group w ith in  the lib ra ry  

w o rk fo rce  shou ld  be fa m ilia r  w ith  Federal leg is la tion  p ro tecting  

the interests o f ind ependent con tracto rs and the O p p o sit io n 's  

recent p ledges to m a in ta in  those p ro tectio ns. C u rren t co n d it io n s  

are at <http://www.wo.gov.au>, going to 'Fact Sheets and  To o ls ', 

then to the head ing  'S p e c ia l groups o f w o rk e rs '.

Labour force statistics

Th is item w il l need to be deferred  until the D e ce m b e r-Ja n u a ry  

ed ition , as the 2 0 0 6  C e n su s data b eco m es a va ila b le  in d eta il on 

25 O ctob er. C o verag e  w il l  in c lu d e  d eve lop m ents in the lib ra ry  

w o rk fo rce  p ro file  s in ce  A ugust 2 0 0 6 .
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