
ARTHUR R0’NSON & HEDDERW1CK~.,n l~ICDDERWiCKS
L13 ~ABY

1994

THE PARLIAMENT OF THE COMMONWEALTH

OFAUSTRALIA

HOUSE OFREPRESENTATiVES

AEROSPACE TECHNOLOGIES OF AUSTRALIA LIMITED SALE BILL 1994

EXPLANATORY MEMORANDUM

(Circulated by authority of the Minister for Finance,
the Hon Kim C. Beazley,MP)

HI~ HI~IIHflH~~
70780 Ca No. 94 51296 9 780644 304771



4

I

I



AEROSPACETECHNOLOGIES OF AUSTRALIA LIMITED SALE BILL
1994

OUTLINE

The AeroSpaceTechnologiesof AustraliaLimited SaleBill 1994putsinplacethenecessary
frameworkfor thesaleofAeroSpaceTechnologiesof AustraliaLimited (ASTA) by the
Commonwealth.

Themain purposesof theBill areto ensurethat:

existingCommonwealthlegislationapplyingto ASTA becauseofits statusasa
Commonwealthownedentitywill notapply to ASTA from thesaledayandthatpost-sale
ASTA is, asfar as practicable,notsubjectto Commonwealthlegislationwhich doesnot
governtheactivitiesof privatesectorcompanies;

• post-saleserviceof specificcategoriesof employeesis recognisedaspublicemploymentfor
the purposesofqualifying for certaindeferredsuperannuationbenefits;and

• therearesavingprovisionsto allow for certainpre-salerights orobligationsto continue
after thesalein respectof matterswhich occurredbeforethesale.

TheBill alsomakesa consequentialamendmentto theCommonwealthBorrowing LevyAct
198?.

The purposeoftheBill isto providefor thesaleof ASTA. As partofthesaleprocessit is
possiblethat a subsidiaryof ASTA may be soldin advanceofthe saleof ASTA itself.

ProvisionsapplicabletobothASTA andits subsidiaries(“ASTA bodies’)areintendedto
commenceon thedaytheBill is introducedintotheParliament,theIntroductionDate,but
takeeffectfromtherelevantsaledayfor theASTA body. Fora subsidiary,thesaleday may
occur atanypoint betweenthe IntroductionDateandthe saleof ASTA. ForASTA thesale
day mustoccuraftertheBill receivestheRoyal Assent.

While thereis thepossibilityof retrospectiveapplicationofthe provisionsapplicableto all
ASTA bodies(ie ASTA andits subsidiaries)if a subsidiaryis soldprior to theBill receiving
theRoyalAssent,no employeeor otherrightswill beadverselyimpactedasa result.

FINANCIAL IMPACT STATEMENT
The primaryfinancial impactsofthesaleofASTA will be the offsetto outlaysoccurringwhen
thesalereceiptsarecreditedto the CommonwealthPublicAccountandthereturnof any
surplusinTheCommonwealthSuperannuationSchemeAdditionalContributionsTrustFund
to theConsolidatedRevenueFund.

In relationto employeemattersno furtheremployercontributionswill be receivedfrom
ASTA inrelationto superannuation.It shouldbenotedthat employeesuperannuation
contributionsareclassifiedasfinancingtransactionsanddo notaffecttheBudgetoutcome.

No levy will be imposedon ASTA’s borrowingsafter theASTA saleday underthe
CommonwealihBorrowingLevyAct198T

In addition, ongoingcostsofmonitoringASTA currentlymet by theportfolio department(the
DepartmentofDefence)andtheDepartmentofFinancewill beno longerbeincurred
followingsaleandanyrisk of a futurecall on theCommonwealth,suchasfor capital,will be
eliminated.
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AEROSPACETECHNOLOGIES OFAUSTRALIA LIM1TED SALE BILL
1994

NOTES ON CLAUSES

PART I - PRELIMINARY

ClauseI - Shorttitle

Commencement:[introductionDate]

1. ClauseI providesfor theAct to becitedastheAerospaceTechnologiesof
AustraliaLimitedSaleAct 1994.

Clause2- Commencement

Commencement:[IntroductionDate]

2. Subclause2(1) providesfor certainclausesto commenceon theIntroduction
Date. Theseare:

- formal clausesrelatingto proceduralmattersanddefinitions
(Patti);

- clauseswhich are applicableboth to ASTA and its subsidiaries
(clauses7 to II, 14, 15 and 16).

Theseclausescommenceon theIntroductionDateto providefor thepossibility
ofan ASTA subsidiarybeing soldbetweenthelntroductionDateandthesale
ofASTA. While theprovisionswould commenceon theIntroductionDate,
theywould not takeeffectin relationto ASTA ora subsidiaryofASTA
(“ASTA body”)until that ASTA body is in factsold. If anASTA subsidiaryis
not soldin advanceofthesaleof ASIA, the provisionswould takeeffect in
relationto that subsidiaryon the ASTA saleday (seeclause5 anddefinitionof
“saleday” in clause3).

Theprovisionscannottakeeffectin relationto ASTA until after theBill
receivestheRoyalAssentbecausetheASTA saleday,which is to be declared
by theMinister, cannotoccuruntil after theRoyal Assent(seeclause5 and
definitionof “saleday” inclause3).

3. Subclause2(2) providesthat all the remainingprovisionscommenceonthe
ASTA saledayS

4. Subclause2(3) placesalimit on theperiod oftimewithin whichthe
provisionscontainedin theBill canbecommenced.Any provisionswhichhave
notcommencedwithin 2 yearsfromthedateon which the Act receivesthe
Royal Assentare repealedat theendof theperiod.

Clause3 - Definitions

Commencement:[IntroductionDatej

5. Clause3 providesdefinitionsof termsusedin theBill. Theterm“ASTA
subsidiary” includescompaniesthat aresubsidiariesof ASTA on the
IntroductionDateor that subsequentlybecomesubsidiariesofASTA.
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6. “ASTA body” is definedto meanASTA or anASTA subsidiary.

“Sale day” is definedto allow for different saledaysto bedeclaredin
accordancewith clauses5 and6 in relationto eachASTA body. If anASTA
subsidiaryissoldin advanceof thesaleof ASTA, thesaledayfor that body
will be aday declaredunderclause6. If this doesnot occurin relationto a
particularsubsidiary,its saledaywill be theASTA saledayasdeclaredunder
clause5.

Clause4 - Subsidiaries

Commencement:[IntroductionDate]

7. Clause4 providesfor the term “subsidiary”tohavethesamemeaningasin
theCorporationsLaw.

Clause5 - ASTA saleday

Conunencement:[IntroductionDale]

S. ClauseS requiresthe Minister for Financeto declareaspecifieddayto be
theASTA saledayby notice in theGazette.TheASTA saledayisthefirst day
after theRoyal Assentbutwithin 2 yearsoftheRoyalAssent,on which,in the
opinion of theMinister, themajorityofthevoting sharesinASTA havebeen
acquiredby a personor persons,otherthanthe Commonwealthor a nominee
of theCommonwealth. Thenoticemustbepublishedwithin 14 daysafterthe
dayconcerned.

Clause6 - ASTA subsidiarysaleday

Commencement:[IntroductionDate]

9. If anASTA subsidiaryis soldpriorto ASTA being sold, clause6 requires
the Minister for Financeto declarea specifieddayto bethesaledayfor that
ASTA subsidiary. TheMinisterwill berequiredto declareasaledayif in his or
heropinionthedayisthefirst dayafterthe IntroductionDateon which a
majorityof thevoting sharesin theASTA subsidiaryhavebeenacquiredby a
personotherthanASTA, theCommonwealthor anomineeofeither. Theday
mustalsooccurwithin 2 yearsof theRoyal Assent. Thenoticemustbe
publishedwithin 14 daysafterthe dayconcerned.

PART2- SUPERANNUATION

Division 1 - Superannuationschemes

Cause7 - Deferredbenefitsunderthe .SuperannuatianAct1922

Commencement:[IntroductionDate]

10. Thisclauseappliestoemployeesof anASTA body who up to therelevant
saledayfor that body wereaccumulatingservicewith anASTA body asservice
inpublic employmentin orderto quali~’to obtaindeferredbenefitsunderthe
Superannuation Act 1922 (atotal of 20yearsisrequiredinmostcases).
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11. Theclauseprovidesthat employeeswho electedto preservetheir
superannuationrights(anddeferredtheir benefits)undertheSuperannuation
Act /922will beabletocontinueto countemploymentwith thebody,or, if the
body is a subsidiaryof a particularbody corporateandanotherASTA body isa
subsidiaryof this particularbody corporate,theotherASTA body,after the
relevantsaledayaspublicemploymentfor thepurposesof theAct,

ClauseS - DeferredbenefitsundertheSuperannuationAct 1976

Commencement:[IntroductionDate]

12. Employeesof anASTA body whoceasedto becontributingmembersof
the CommonwealthSuperannuationSchemebeforereachinga totalof 5 years
contributorymembership,may qualifly to defertheirbenefitsif they remainin
public employmentfor thebalanceof the 5 yearperiod.

13. Similarly to clause7 (SuperannuationAct 1922)andclause10 (Deftnce
ForceRetirementandDeathBenefitsAct 1973), thisclauseensuresthat
employeeswho haveelectedto preservetheir superannuationbenefitsareable
to continuecountingpost-saleservicewith thebody,or, if thebody is a
subsidiaryof aparticularbodycorporateand anotherASTA bodyis a
subsidiaryof this particularbody corporate,the otherASTA body,as public
employment. A periodofemploymentwithoneofthesebodieswill therefore
counttowardsthe five yearqualif~,’ingperiodfor eligibility for deferredbenefits
evenafterthesaleday.

Clause9 - Periodof eligibleemploymentfor the purposesof Division 3of PartIX of the

SuperannuationAct1976

Commencement:[IntroductionDate]

14. If asa resultof thesaleofan ASTA body, employmentwith thatbody
ceasesto beeligibleemploymentfor the purposesof Division 3 ofPartIX of
theSuperannuationAct 1976 (whichallows for the preservationofrights of
personsceasingto beeligible employees),this clauseprovidesthatanyperiod
of employmentby the relevantASTA body which wasregardedas eligible
employmentpriorto the relevantsaledayfor that ASTA bodywill continueto
be regardedaseligible employment.

Clause10 - DeferredbenefitsundertheDefence ForceRetirementand Death Benefits
Act 1973

Commencement:tlntroductionDate]

15. Thisclauserelatesto theDefenceForceRetirementandDeathBenefitsAct
1973. Currentemployeesof anASTA body who wereformerlymembersof
theDefenceForceand who haveelectedto takedeferredDFRDB benefitsare
requiredto completean aggregateof20years (in most circumstances)in the
DefenceForceor in subsequentpublic employmentto enablebenefitsto be
paid.

16. In theabsenceof a specificprovision,anemployeewho hasnot servedthe 4
requiredperiodprior to theCommonwealthceasingto havea controlling
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interestin anASTA bodywould losehis orherentitlementto thebenefits
availableundertheDefenceForceRetirementandDeathBenefitsAct 1973.

17. Subclause10(1) isintendedto enableformermembersoftheDefenceForce
who:

areemployedby anASTA bedyon the relevantsaleday for thatbody,

had deferredtheirbenefitsundertheDefenceForceRetirementand
DeathBenefitsAct 1973,and

were accruingserviceinpublic employmentwith thatbody,

to countemploymentwith thebody,or, if thebody isa subsidiaryofa
particularbody corporateand anotherASTA body is a subsidiaryofthis
particularbody corporate,theother ASTA body,as public employmenteven
after thesaleday.

Clause11 - Periodof eligible employmentfor thepurposesof Division 3of PartIX of

theDefenceForceRetirementandDeathBenefitsAct 1973

Commencement:[IntroductionDate]

18. If asa resultof thesaleofan ASTA body, employmentwith that body
ceasestobeeligible employmentfor thepurposesofDivision 3 ofPartIX of
theDefenceForceRetirementandDeathBenefitsAct 1973 (whichallows for
thepreservationof rightsof contributingmemberswho ceaseto be membersof
theDefenceForce),this clauseprovidesthat anyperiodofemploymentby the
relevantASTA bodywhich wasregardedaseligible employmentprior tothe
relevantsaleday for that ASTA body will continueto be regardedaseligible
employment.

Clause12- Application of theSuperannuationAct 1976

Commencement:Thisprovisionwill commenceontheASTA saleday.

19, Thisclauseprovidesthat fromtheASTA saledayASTA will no longerbe
anapprovedauthority for thepurposesoftheSuperannuationAct/976.

20. CurrentASTA employeeswho are membersof theCSSwilE havevarious
optionsin relationto their superannuationbenefitswhich areprovidedfor in the
Superannuation Act 1976and regulationsmadeunderthat Act.

Clause13- Application of theSuperannuationAct 1990

Commencement:This provisionwill commenceon theASTA saleday.

21. AlthoughASTA is notanapprovedauthorityfor thepurposesofthe
SuperannuationAct 1990as it hasbeenexcludedfrom thisAct by a
Declaration,this provisionis intendedto ensurethat if theDeclarationisever
revoked,therewill beno doubtthat ASTA is notanapprovedauthorityfor the
purposesoftheAct.

22. Thereis no deferredbenefitsavingprovisionfor theSuperannuationAct
1990asthis Act doesnot requireaquaIif~ingperiodofpublic employmentto
deferor preservebenefits.
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Division 2-The Crimes (Superannuation Benefits)Act 1989

Cause14- Continuing application of the Crimes(SuperannuationBenefits)Act 1989

Commencement: tintroductionDate]

23. This clauseisdesignedto stoptheCrimes (Superannuation Benefits) Act
1989 from applyingto actsor omissionsofemployeesofan ASTA body that
would or might constitutecorruptionoffences,wherethoseactsor omissions
occuron or after therelevantsaledayfor thatbody.

24. Subclause14(1)allows theAct tocontinueto apply in relationtoa
corruptionoffencecommittedbeforetherelevantsaleday foranASTA body.

25. Subclause14(2)preventsa superannuationordermadeundertheAct from
affectingemployersuperannuationcontributionsmadeby anASTA body on or
after the body’s saleday.

26. Subclause14(3) providesthat a superannuationschemeto which anASTA
body contributesasanemployeron or after thebody’s saleday is nota
superannuationschemefor the purposesof theAct in relationtoa corruption
offencecommittedafter thebody’s saleday,andemployercontributionsto that
schememaynot thereforebe thesubjectof a superannuationorder.

27. Subclause14(4) providesthat wherea superannuationordermay be made
affectingan employee’sentitlementsundertheCommonwealthSuperannuation
Schemeandemployercontributionsin relationto that person’smembershipof
the Schemehavebeenpaid into the ConsolidatedRevenueFundbut no
correspondingbenefitshavebeenpaid to theperson,thentheappropriateorder
is that theproportionoffinds representingthosecontributionsandinterest
belongsto theCommonwealth.

28. Subclause14(5) providesthat whereanemployeehasreceived
superannuationbenefitsfrom theConsolidatedRevenueFund, thenthe relevant
superannuationorder isthat thebenefitsareto berepaidto the
Commonwealth.

Division 3-TheSuperannuationBenefits(SupervisoryMechanisms)Act.1990

ClauseiS - An ASTA body notto bean eligible orrelevantbody for thepurposesof the
SuperannuationBenefits(SupervisoryMechanisms)Act 1990

Commencement:[IntroductionDatel

29. Thisclauseprovidesthat if anASTA body wasdeclaredby noticein the
Gazetteto be aneligibleor relevantbody undertheSuperannuationBenefits
(SupervisoryMechanisms)Act 1990prior to the relevantsaledayfor that
body, thatdeclarationis tohaveeffect asif thenoticedid notcontaina
referenceto that body. This clausewould notpreventsubsequentamendment
or revocationof anoticeaffectedby thesection.

30. Thisprovisiondoesnotapply to anASTA subsidiaryunlessthesubsidiary
ceasedtobea “Commonwealthauthority”on thesubsidiarysaleday. 4
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32. Subclause15(5)providesthat “Commonwealthauthority”meansa
companycoveredby paragraphs(a). (b) or (c) ofthedefinitionof Hrelevant
body” in subsection3(1)ofthe SuperannuationBenefits(Supervisory
Mechantstns)Act 1990.

32. If anASTA subsidiaryis soldto a GovernmentBusinessEnterprise
coveredby theSuperannuationBenefits (Supervisory Mechanisms) Act 1990,
clause15 wilt notapply in relationto that subsidiary..

PART 3- PROSECUTIONS

Clause 16 - Continuing application of the Director ofPublic ProsecutionsAct 1983

Commencement:[IntroductionDate]

33. Thisclauseensuresthat theDirector ofPublicProsecutionsAct 1983
continuestoapply to actsor omissionsthat occurredprior to the relevantsale
day for an ASTA body and that civil remediesin relationtothosematterscan
continueto bepursuedevenif theASTA body ceasesto fall within the
definition of”Commonwealthauthority” followingtherelevantsalethy for that
body.

PART 4- ASTA NOT TO BE AN AGENCY OF THE COMMONWEALTH ETC

Clause17- ASTA not to bean agencyof the Commonwealth,etc

Commencement:Thisprovisionwill commenceon the ASTA saleday.

34. Thisclauseprovidesthat in theabsenceof alaw expresslyproviding
otherwise,ASTA is nottakento be a Commonwealthauthority,establishedfor
apublic purposeor fora purposeoftheCommonwealthor to bea public
authorityor agencyor instrumentalityofthe Crownfor thepurposesof a law
of theCommonwealth,Stateor aTerritory.

PART 5- REGULATIONSCONNECTED WITH THE SALE OFASTA

Cause18 - RegulationsconnectSwith the saleof ASTA

Commencement:Thisprovisionwill commenceon theASTA saleday.

35. This provisionenablesregulationsto bemadethat includea Declaration
thattheyare connectedwith the saleof ASTA. If theGovernor-Generalis
satisfiedthat this is thecaseandthe regulationsare expressedto takeeffecton
the ASTA saleday, theregulationsmaycommenceretrospectivelyon the
ASTA saleday. This isto enableanynecessaryregulationsto commenceon
the samedayastherelatedprovisionsoftheBill, in theeventthat it is not
practicableto havetheregulationsmadein advanceoftheASTA salethy.
Without this provisionsuchregulationsmay notbe ableto commencebefore
thedatetheyarenotified in the Gazette.
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PART 6- CESSATION OF MOBILITY RIGHTS

Clause 19- Cessationof mobility rights

Commencement:Thisprovisionwill commenceon the ASTA saleday.

36. This clauseextinguishesthe residualmobility rightsofemployeesof ASTA
underPartIV thePub/icServiceAct1922 andthe repealedOfficers’Rights
DeclarationAct 1928. PublicServicestafftransferredto ASTA in 1987and
1988underSectionSIC of thePublic ServiceAct 1922 retainedaccessto
mobilityarrangementsunderPart1V of thePublic ServiceAct 1922pursuant
to Sections87K and87N ofthePublic ServiceAct 1922. Followingthesaleof
ASTA it would notbeappropriatefor mobility rightsto beretained.

PART 7- COMMONWEALTH BORROWINGLEVY

Clause20 - EndingASTA’s liability undertheCommonwealthBorrowingLevyAct 1987

Commencement:Thisprovisionwill commenceon theASTA saleday.

37.Thisclauseprovidesthat ASTA is notliable to payanylevy imposedby
theCommonwealthBorrowingLevyAct 1987 in respectof anyborrowingafter
theASTA saleday, thoughit is still requiredto pay anamountthat became
payableprior to theASTA saleday.

Clause21 - Consequentialamendmentor theCommonwealthBorrowingLevyAct1987

Commencement:Thisprovisionwill commenceon theASTA saleday.

38. Thisclauseprovidesfor amendmentoftheCommonwealthBorrowingLevy
Act 1987by omitting the referenceto ASTA in theSchedule.Thismeans
ASTA will notbe requiredto paya levy aftertheASTA saleday subjectto the
requirementsof clause20 in respectof anamount that becamepayableprior to
the ASTA saleday.
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