
FAMILY PROVISION 
ORDINANCE 1970 

No. 10 of 1970 

An Ordinance to ensure that the family of 
a deceased person receives adequate provision out of 

his estate 

[Assented to 8 April, 1970] 

B E it ordained by the Legislative Council for the Northern 
Territory of Australia aj follows:-

1. This Ordinance may b~ cited as the Family ProvisioJl Sh\lrt title 

Ordinance 1970. 
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2. This Ordinance shall come into operation on a date to Commencement 

be fixed by the Administrator by notice in the Gazette. * 

3. The Testator's Family Maintenance Ordinance 1929 and Repeal 

I the Testator';" Family Maintenance Ordinance 1931 are repeakd. 

4.-( 1.) In this OrdinaI\Ce, unless the contrary intention DclinitidllS 

appears-
"adm: nistration" means probate, granted in the Territory, 

of the will of a deceased person or letters of 
administration, granted in the Territory, of 
the estate of a deceased person, whether with 
or without a wJll annexed, and whether granted 
for general, special or limited purposes and in­
cludes an order to collect and administer the 
estate of a deceased person granted to the Cura­
tor of Deceased Estates; 

"administrator", in relation to the estate of a deceased 
person, means a person to whom administration 
has been granted in respect of the deceased per­
son; 

"dece"sed person" indudes a person in respect of whose 
estate there bs been made a grant of adminis­
tration exr:-('~:,ed to be made on presumption 
of the death of ;he person; 

"intestate" has the SJme meaning as in sub-section (1.) 
of section 61 \)f the Administration and Probate 
Ordinance 19(19; 

• The date fixed was 17 March, 1971 (see Northern Territory Government Gazette No. 9 of 3 March, 
1971, page 79). 
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"the Court" means the Supreme Court of the Northern 
'hmiOry of Australia; 

"will" includes a codicil. 

(2.) Where probate of a will or letters of administration 
of .to estate granted outside the Territory is sealeu .. with the 
sepl of the Court in oursuance of section 111 ofthc A'ministra­
tion and Probate O;dinance 1969. the probate as so sealed or 
the administration as so sealed, as the case requires, shall be 
Jl!eined to be. for the purposes of this Ordinance, probate 
oi ~e will, or letters of administration of the estate ~~ranted in 
the ferritory on the date on which it was so sealed. 

5.-( 1.) Subject to this section, this Ordinance applies in 
relation to the estates of all deceased persons, including a 
person who died before the commencement of this Ordinance. 

(2.) Where the whole or any part of the estate of a deceas- I 

ed person has been lawfully distributed before the commence- I 

ment of this Ordinance, a person is not entitled to make ap- I 

plication under this Ordinance for provision out of that estate I 

or the part of the estate that has been SO distributed. as the case I 

may be, unless he would have been entitled to make an applica­
tion for provision out of the estate or that part of the estate I 

under the Testator's Family Maintenance Ordinance 1929-193 r 
if that Ordinance had continued in force. 

6.-( 1.) An order made by the Court under the Testator's I 

Family Maintenance Ordinance 1929-1931 that was in force I 

immediately before the commencement of this Ordinance con­
tinues in force and has effect as if it were an order made under I 

this Ordinance. . 

(2.) Proceedings instituted under the Testator's Family I 

Maintenance Ordinance 1929-1931 that were pending immedi­
ately before the commencement of this Ordinance shall be : 
deemed, on and after the date of commencement of this Ordi­
nance, to have been instituted under this Ordinance and this i 

Ordinance applies to and in relation to those proceedings. 

(3.) Where an appeal has been or is instituted from.a ! 

jUdgment of the Court in proceedings instituted under the 
Testator's Family Maintenance Ordinance 1929-1931 and the I 

appeal has not been finally disposed of before the commence­
ment of this Ordinance, the Testator's Family Maintenance Ordi­
nance 1929-1931 continues to apply to and in relatipn to that 
appeal. 

7.-( 1.) Subject to this section, each of the following 
persons is entitled to make application to the Court for pro­
vision out of the estate of a deceased person:-
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«(I) the widow or widowec' of the: deceased person; 
(h) a former wife or former husband of the deceased 

person; 
(c) a child of the deceased person; 
(d) a stepchild of the deceased person; 
(e) a grandchild of the deceased person; and 
(f) a parent of the deceased person. 

(2.) A person, being a former wife or former husband 
of a deceased per~on or a stepchild of a deceased person, 
is not entitled to make an application to the Court for 
provision out of the estate of the deceased person unless the 
person was ma;r,lailled by the deceased person immediately 
bdore his or her death. 

(3.) A grandchild of a deceased person is not entitled 
to make an application to the Court for provision out of the 
estate of the deceased person unless-

(a) the parent of the grandchild who was a child of 
the deceased person died before the deceased 
person died; or 

(h) one or both of the parents of the grandchild was 
or were alive at the date of the death of the 
deceased person and the grundchild was not 
maintained by that parent or by either of 
thll~e parents ill1l11ediati.!ly before the death of 
the deceased person. 

(-I.) A parent of a deceased person is not entitled to 
wake an application to the Court for provision out of the 
estate of the dece;.:~ed person unless·-

(a) the parent was maintained by the deceased person 
immediately before his death; or 

(b) the deceased person was 110t survived by his spouse 
or any of the children of the deceased person. 

(5.) A p~rsoll who was, at the time of his birth, illegitimate 
(ill this sub-sectioll referred to as "the child") shall, for the 
purpost:s of this section, be regardt:d as the legitimate child of 
a person (in th is section referred to as "the parent") if, on the 
"~~lllllptitlll that the parent died an intestate on or after the 
C,lllllllenCClllcnt of the A dlllini.l'{rcJtiofl llnd Probate Ordinance 
) %9 and was survived by the child, the child would be en­
titkd und!.!r section 71 of that Ordinance. to take the interest 
ill the cstal!.! of :he parent that the child would be entitled 
Il} take if the child were the kg:limate child of the parent, 
and, in such a case, the relationship of the first mentioned 
person to other persons and the relationship of other persons 
III him shall, for the purpo~es of this section, be determined 
as if he had been born as the legitimate child of the second 
mentioned person. 
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(6,) The assumption referred to in the last preceding 
sub-section shall be made-

(a) whether or not the person whose death is to be 
assumed has or has not died; 

(b) if the person has died, whether he died an illtestatt 
or not; and 

(c) whether the child has or has not survived that 
person, 

(7,) For the purposes of this section, a person shall not be 
rcg,:r,'cd as having been maintained by the deceased person im­
lllcui;,dy before his death unless-

(a) there was in force at that time an order of a court 
requiring the deceased person to pay mainten­
ance to or for the benefit of the other person; 

(b) the deceased person was, at that time, whether 
under an agreement in writing or otherwise, 
maintaining that other person or making a con­
tribution to the maintenance of that other person, 
being a contribution that, in all of the circum­
stances, can be regarded as other than a nominal 
contribution; or 

(c) a court would, if the d .. ..:eased person \','erc still 
living. have power to make an order requiring 
the deceased person to pay maintenance to or for 
the benefit of the other person. 

(H.) For the purposes of this section, a child of the deceased 
person born alive after the death of that person shall be re­
gankd as having been born before the death of the deceased 
persun. 

8.--( 1.) Subject to this Ordinance, upon application made 
by or on behalf of a person entitled to apply to the Court under 
the .Iast preceding section, if the Court is satisfied that adequate 
plt)visio/l is not available, under the terms of the will of a de­
ct!bc.:d person or under the Jaw applicable on the de;>tn of the 
person as an intestate or under the will and that Jaw from the 
est.;te of the decei.lsed person for the proper maintenance, educa­
tion and adv .. :ncemcnt in life of the person by wh l1m, or Oil 

wh)se behalf the application is made, the COllrt may, in its 
dbcretion and having regard to all the circumstances of the 
case. order that such provision as the Court thinks fit be made 
Out of the estate of the deceased person. 

(2.) In considering the adequacy of the provisio!1 available 
frem ">.: cstde 0 ' the deceased person for a person who has 
m;·de applic,:lion for provision out of the estate of the deceased 
person. the Court shall regard any benefits conferrt~d upon that 
person or ar ~hil.:r person by the exercise, whether expressly or 
otherwi~,.c.. by t}le rfeceased person by his will of a general or 
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,o::dal r)(~\" arpointl1l~nt 'lS forming part of the provision 
availa~le f,;)p (h.,; estate of the deceased person for the persol 
&lp<.ln whom n )<;c benefits are conferred. 

(3.) Tlw ' .. ourt may refuse to make an order in favour of 
a person \'. hc-'~ character is sllch, or whose conduct is or ha~ 
been such. <I' in the opinion of the Court, disentitles him 1(\ 
the benefit of ,1I1 nrder 

(4.) The Coml lIlay regard an application for provision 
out of the t'·.' ale of a deceased person by one person as an 
application 1 i Je on hehalf of all the persons entitled to make 
application~ j. 'r provision out of the estate of the deceased 
person. 

9.-( I.) Subject to the next succeeding ~ub-section. an 
application for an order under the last preceding section shall 
be Illade within Lt period of twelve months after the date on 
which administration in respect of the estate of the deceased 
person has been granted. 

( 2.) The Court may, after hearing such of the persons 
affected as the Court thinks necessary, extend the time within 
which an application may be made under the last preceding 
section. 

(3.) An extension of til11e in pursuance of this section 
may be gralllcd-

(a) upon such conditions as the Court thinks fit; and 
( b) whether or not the time for making an application 

has expired. 

( 4.) An application for the extension, under this section, 
of the time within which an application for provision out of 
the estate of the deceased person may be made under the last 
preceding section may not be made .after the estate of a deceased 
person has been lawfully and fully distributed. 

(5.) An application for provision out of the estate of a 
deceased person shall, for the purposes of this section, be deem­
ed to have been made on the day upon which the notice of 
motion or other document instituting the application is filed. 

10.-( 1.) Where an application has been made to the Court 
for provision out of the estate of a deceased person, the ap­
pliCant shall cause notice of the application to be served on 
each person who is an administrator of the estate of the deceased 
person. 

(2.) The Court may-
(a) of its own motion and either before or during 

the hearing of an application for an order for 
provision out of the estate of a deceased person; 
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or 
(h) 011 an application made by the applicant for ~uch 

an un.kr or by the adlllinistrator of th~ l!state 
of the dl:el!ased person, 

order (;\;1[ lIotice of the application be served on such !wr~ons 
as the ( 'o!!!'( thinks fit. 

11.---( I.) An order under section g of this OrdinalH.~ ~hall 
specify the «Illount and nature of the provision to be made for 
the per:'OIl in whose favour the order is made and may specify 
sllch conditions, restrictions and limitations subject to which the 
provi'~'!I1 is to be made as the Court thinks lit to impose. 

(2.) Unless the Court otherwise orders, the burden of the I 

provisidn ordered by the Court to be made for the benefit of I 

a pcr~on shall, subject to the next succeeding sub-section. be 
borne between the persons beneficially entitled to the estate 
of the (kcea~ed person (other than the person or persons 
in wl1me favour an order or orders under this Ordinance is or 
are made), in proportion to the values of their respective inter­
ests in the estate. 

(J " Where persoJ\~ are successively entitled to c,\ates or 
ink'rc'.h in ;:ny pr')perty that is settled by the will of the deceased I 

pl~r\(lil. those estatt:s and interests shall not, unless the Court i 

otht:r\,. I~e orders, be valued separately but the proportilHl of I 

the pr()vi~ion required by the last preceding sub-section to be ! 

borne by those person . .; out of those estates and interests shall 
be l'aiseo or charged against the corpus of that property. 

12 .. ( I.) Withllllt limiting the powers of the Court under I 

this Ordiflanct:, the Court may order that an amount specified in I 

the \lnkr beset aside out of the estate of the deceased person 
and hdd on trust as a class fund for the benefit of two or more 
persons specified in the order in whose favour orders for pro­
vision out of the estate of the deceased person have been made. 

(:::.) Where an amount is ordered to be held in trust as a 
<.:lass fund, the trustee of the fund shall invest so Illuch of the 
:Illloupl as he does not apply in accordance with this sub-section 
ami 11l.IY, subject to such directions or conditions as the Court 
gives or imposes, hut otherwise as he thinks fit, apply the whole 
or Jny part of the income and capital of the fund for or towards 
the j'"lilllenance, education or advancement in life for the 
henefl~ of the persons for whose benefit the class fund is held, 
or anv one or more of them to the exclusion of the other or 
other::. '.If them in such shares and in such manner as the trustee, 
from tinle 10 time determines. 

(:'.) Where one or more of the persons for whose benefit 
moneys are held in trust as a class fund dies, a reference in the 



:IS P·':L-:I.!!(;f,,,b-st:ction to .he persons for whose benefit 
mc·~,.;vs :lft': <d ill trust a~ a dass fund shall, after the death 
\:f th:ll person. ',t: read as a reference to the survivor or survivors 
,)1 these ')CrSOll: 

( 4.) WI' ~rc an amount is sd aside as a class fund, thc 
adl'lil':st:-ator of the estatc of the deceased person shall, unks~ 
the Court otherwise orders, be the trustee of the class fund. 

13.-·-( I.) Wf,lere-

(a) ap: :ication is made under section g of this Ordi­
~,ance for an order that provision be made out of 
the estate of a deceased person; 

(h) the deceased person has, by his will, exercised a 
general or a special power of appointment in 
respect of property, being a power under which 
the deceased person was, immediately before his 
death, entitled to appoint the property to h1l11-
self; and 

(c) the Court is sati~ficJ that-
(i) adequate provision for the p.:rson who has 

made the application cannot justly be 
made out of other property forming part 
of the estate of the deceased person; or 

(ii) by reason of the existence of special cir­
cumstances, an order should be made that 
provision be made out of, or charged on, 
the property in respect of which the de­
ceased person has exercised the general 
or special power of appointment, 

the Court may order that provision be made out of, or charged 
on, the property in respect of which the deceased person has 
exercised the general or special power of appointment. 

(2.) Where--

(a) a testator has power to appoint, by will, any real 
property in such manner as he thinks fit; 

(b) by his will he has made a general devise of his real 
property or of his real property at a particular 
place, in the occupation of a particular person 
or otherwise described in a general manner 
without expressly exercising the power of ap­
pointment; and 

(c) by virtue of sub-section (1.) of section 30 of the 
Wills Ordinance 1938-1969, that general devise 
is to be construed as including the real property 
over which the deceased person had that power 
of appointment, 
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th~ (llh.:r pi operly forming part of t' eslak (If the Jel:e.tsed 
person referred to in sub-paragraph 'I) of paragraph (,.) of 
the last preceding sub-section shall be deemed to include the 
renl property over which the deceasel! person had th;!1 power 
of appointment. 

13.) Where--
(a) a testator has power to appoint, by will. any per­

sl)ilal property in such lllanner as he thinks tit; 
( b) by his will, he has made a general hequest of his 

personal property or of any class of personal 
property described in a general manner without 
expressly exercising the power of appointment; 
and 

( (.) by virtue of SUb-section (2.) of secti(1r:W ..If the 
Wills Ordinance 193H-I969. that g'ncral be­
quest is to be construed as including the per­
sonal property over which the deceased person 
had that power of appointment, 

lll~ olher property forming part of the estate of !h: deceased 
pers';1 rdened to in sub-paragraph (i) of paragrJpn le) of 
sub <'C[ioll (1.) of this section shall be deemed to inclUde the 
per~illlal property over which the deceased person had that 
POV'l', of appointment. 

14. Where. (he Court makes an order under section 8 of 
this Ordinance for provision to be made out of the estate of 
a rU:,Il11 of which the Court has granted administration upon 
I}('in!~ satisfkd by evidence supporting the presumption that the 
pf:r~:,n may be presumed to be dead, the. Court may direct that 
rh,:, nrovisioIl shall not be made unless the person in whose 
L.·, 11 the order is made. gives an undertaking or security that 
h(' "','11, if the grant of administration is revoked on the ground , 
that fhe person was living at the time of the grant-

(a) where he has received property other than money 
under the order, restore the property or, at his i 

option, pay an amount equal to the value of 
the property at the time he received the property 
to the person whose death was presumed or, if 
that person has subsequently died, to the ad­
ministrator of the estate of that person; or 

(b) where he has received money under the order, 
pay an amount equal to the amount of the money 
received by him under the order to the person 
whose death was presumed or, if that person has 
subsequently died, to the administrater of the 
estate of that person. 



F,I/I/ i Iy r !(i1'iSiOIl 

15.-. (1.) The Court may, when making an order under 
section 8 of this Ordinance or at any time after having made 
an order under that section, order a person whO' is entitled to a 
share in the estate of the deceased person as a legatee, devisee 
O'r beneficiary to pay a lump sum or periodical payments, or a 
lump sum and periodical payments, to' represent, or in commuta­
tion of, such proportion of the provision ordered to be made for 
the person in whose favour the order is made as falls upon 
the legatee, devisee or beneficiary, and may exonerate the 
property or a specified part of the property to which the legatee, 
devisee or beneficiary is entitled from further liability in re$pect 
of that provision. 

( 2.) When: tile Court makes an oruer uml...:r the last pn:­
Leliing suh-section. the COllrt Illay uirect-

(a) th\.; manncr in which a lump sum or perioliil'ai 
payment is to be ~,ccllrcJ; 

(b) the pcrson to wholll such a IUlllp SUIlI or pniodical 
paymcnt is to be maue; and 

(c) in what manner, if any,thc lump sum or periodic.tl 
paymcnt i~ to be invested for the benefit or the 
person in whose favour the ordcr undcr seclil)l1 
H of this Oruinancc has becll made. 

343 

Exoneration of 
part of estate 
from provision 
under this 
Ordinance 

16.---( I.) SUI)ject to th(! Ijext succ(!cding sub-scction, an Operation of 
U U 'v f I' () U· '1' . order for or er UIl er s,','tIOll 0 0 t liS r mancc operates as I 11 wac provision out 

a codicil!o tll;:, will of Ihe dec(!aseJ person executeu by the ~~:!:!~c;:;,rson 
dccc.ised per~oll illlllledhltdy before his death. 

(2.) All order undcr sCl:lion 8 of this Ordinanc(! in 1\'lation 
to .property of a deceased pl'r~on who died intestate operates 
asa 1lI0liificalluIl of the provisions of Division 4 of P.1I'l Ill. of 
lh~ A dill ill iSfro/l 1111 tlnd Pro/>i/11' Ordinance 1969 in tlh:ir ap­
plication to th,·: pr()p~rty. 

17 .• --( 1.) Subj(!ct to this section, the Court may, at any time 
and In)J~l time (0 time, upon application made by the adlll:r;is­
tratnr 01 the L:state of the deceased person, or by any per"on 
henel1ciaUy entitled to, or intt:reslcd in, a part of Ihe estate of the 
deceased person, discharge, v:lry or suspend an order made by it 
undL:r section ~ "I' this Ordinance or any other order Illade by it 
under this Ordinallce. 

(2..) Wh':J'L.~ the (\lllrl has ordered periodical paylllt:lJb. 
or has orlkred that ;1 lump slllll he invested for the benefit 
of a person, 11. Court III ay, if it is satisfied, on an application 
madc by the i;,!millislralor of the estate of the deceased person 
ur by any pCi,()n beneficially entitled to, or interested in, a 
part of thc l'~;\(e or the deceased person, that the person for 
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whose benefit the order was made has otherwise become possess­
ed of or entitled to means for his proper maintenance, education 
or advancement in life, discharge, vary or suspend its order or 
make such other order as is just in the circumstances. 

(3.) An order shall not be made under sub-section (1.) of 
this section increasing a provision made by an order under this 
Ordinance. 

( 4.) Notice of an application to the Court under this sec­
tion shall be served on each person who takes a benefit under 
the order sought to be discharged, varied or suspended. 

18. The Court shall, where it makes an order for provision 
out of the estate of a deceased person, an order under section 
15 or an order under section 17 of this Ordinance, direct that 
a certified copy of the order be endorsed on, or annexed to, 
the probate of the will or letters of administration with the will 
annexed or letters of administration of the estate of the deceased 
person, as the case may be, and, for that purpose, may require 
the production of the probate or letters of administration. 

19. A mortgage, charge or assignment of any kind whatso­
ever, of or over the provision made, or to be made, by an order 
under this Ordinance, is of no force or effect unless that mort­
gage, charge or assignment is made with the permission of the 
Court. 

20.-(11.) Notwithstanding any distribution of the property 
of the deceased person made by the administrator of the estate 
of the deceased person before the administrator had notice of 
an application for an order under section 8 of this Ordinance 
made wHhin twelve months after the date on which administra­
tion was granted, the Court may, subject to the next succeeding 
sub-section, order that provision be made under this Ordinance 
out of any property of the deceased person that has been so 
distributed. 

(2.) The Court shall not make an order under the last 
preceding sub-section if the making of that order would affect 
or disturb a distribution that was a proper distribution made for 
the purpose of providing for the maintenance, education or 
advancement in life of a person who was totally or par'tially 
dependent on the deceased person immediately before his death. 

21. An action does nO't lie against the administrator of the 
estate of a deceased person by reason of his having distributed 
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the whole or any part of the estate of the deceased person if 
the distribution was a distribution referred to in sub-section (2.) 
of the last preceding section or if-

(a) the distribution was made before the administrator 
had notice of an application for an order under 
this Ordinance or notice of an application to ex­
tend the time within which such an application 
may be made under this Ordinance; and 

(b) before making the distribution, the administrator 
had given notices in accordance with section 96 
of the Administration and Probate Ordinance 
1969 and the time specified in the notices or i~ 
the last of the notices for sending in claims had 
expired. 

22.-( 1.) The Court shall, in determining an application 
for an order under section 8 of this Ordinance, have regard to 
the testator's reasons, so far as they are ascertainable, for mak­
ing the dispositions made by his will, or for not making pro­
vision or further provision, as the case may be, for a person 
who is entitled to make an application under this Ordinance. 

(2.) The Court may receive in evidence a statement signed 
by the testator and purporting to bear the date on which it 
was signed and to set out reasons for making or not making 
provision or further provision by the will of the testator for a 
person as evidence of those reasons. 

(3.) Where a statement of a kind referred to in the last 
preceding sub-section is received in evidence, the Court shall, 
in determining what weight, if any, ought to be attached to the 
statement, have regard to all the circumstances from which any 
inference may reasonably be drawn concerning the accuracy of 
the matters referred to in the statement. 

The Court 
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