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ORDINANCE enacted by the Governor of South Australia with the advice and consent of
the Legislative Council thereof.

For the Recovery of Small Debts and Trial and Puniskment of  <%ecsecccd =2 -
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Minor Offences in South Australia. FEET e —
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HEREAS it is expedient to amend the Constitution of the . Lrrrd—7
Courts having jurisdiction in civil demands of small amount, Preamble,
and in rinor criminal matters: BE 1T THEREFORE ENnacTED, by THE
GovERNOR oF SourH AusTrRALIA with the advice and consent of Tue
Lecisuative Counciy thereof—TaAT from and after the commence-
ment hereof, an Ordinance of the Governor of South Australia, with
the advice and consent of the Legislative Council, passed on the 7 WilliamIV No1,
Second day of January, One thousand eight hundred and thirty-
seven
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seven, “For the Establishment of Courts of General and Quarter
and Petty Sessions in His Majesty’s Province of South Australia;”
And also an Ordinance passed on the seventeenth day of November,
One thousand eight hundred and thirty-seven, “To establish
“Courts of Resident Magistrates, to appoint Resident Magistrates,
“to confer on Justices of the Peace certain powers until such Resi.
“dent Magistrates be appointed, to provide for the recovery of small
“debts, and the punishment of certain offences within the Province
No. 18, 1847. “of South Australia;” And also an Ordinance passed on the
Twenty-second day of November, One thousand eight hundred and
forty-seven, “To remove doubts respecting the Jurisdietion of Resi-
Repeal of Quarter dent Magistrates in certain cases,” shall be, and the same
ssizs;;:’ﬁ:;‘i‘:t‘;iﬁ: are hereby respectively repealed, save ~and except so far as relates
Court Acts. to anything heretofore lawfully done in pursuance thereof ; and all
~ proceedings which shall have been commenced, and shall be still
pending, in any Court under the said recited Ordinances, shall be
continued, heard, and determined under the provisions hereof.
1. Constitution and
Officers of Courts.  TI. Axp BE 1T ENacTED, that it shall be lawful for the Gover.
Governor may by ~ mor, from time to time, as occasion may require, by Proclama-
I;f::tlg‘f::;‘;%gg"ts tion published in the South Australian Government Gazette,
IO ZOME: o constitute and establish Local Courts for the recovery of small
debts and trial and punishment of minor offences, to be holden at
such times and places throughout the Province, as may be most fit
and convenient, and as may be specified in such Proclamation,
and by such Proclamation to assign to such Courts respectively,
either the limited jurisdiction hereby authorised to be exercised by
any Special Magistrate alone or two Justices of the Peace, or the
full jurisdietion and powers conferred by this Ordinance; and like-
wise by Proclamation to alter the time or place or manner of holding
any such Courts, which Courts respectively shall be, and are hereby
declared to be Courts of Record, '

1 Vic. No. 2, 1837,

tsopgle lgfzggm! ITI. A~p BE 1T ENACTED, that it shall be lawful for Her Majesty,
©EPPIRRS  or for the Governor in name and on behalf of Her Majesty,
‘ from time to time, by commission under the public seal of the Pro-
vince, to nominate and appeint during Her Majesty’s pleasure, such
and so many Justices of the Peace as may be deemedfit and proper
to be Special Magistrates, with reasonable and sufficient salaries, or
without salary, to exercise the powers conferred on them by this
Ordinance, and to execute such other duties as may be. assigned to
them respectively. - o

Clerks and Offices IV. ANp BE 11 Enacrtep, that such Courts shall have such
of Court. - Clerks, Bailiffs, and other Ministerial Officers, as shall be necess
sary for the administration of justice, and the execution of

the judgments, orders, and process of such Courts, who shall be

| appointed
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appointed and removable by the Governor at pleasure; and shall
execute such other duties as shall be assigned to them respec-
tively by this Ordinance, or the general Rules and Orders to be
made in pursuance hereof.

V. Axp BE 1T EnacrED, that no such Clerk or partner of any
Clerk shall act as Bailiff; and no Clerk, Bailiff, or other Minis-
terial Officer, shall, either by himself or his partner, be directly or
indirectly engaged as Attorney or Agent for any party in any pro-
ceeding in such Court, under the penalty of Fifty Pounds for every
such offence, to be recovered by any person who shall sue for the
same by action of debt or on the case,

VI. Axp BE 1T Enacrep, that every such Clerk, Bailiff, or
other Officer who may receive any monies in the execution of his
duty shall give security for such sum, and, in such manner and form
as the Governor from time to time shall order, for the due perform-
ance of his office, and for the due accounting for and payment of
all monies received by him under this Ordinance, or which he may
become liable to pay for any misbehavior in office. '

VIL. Axp BE 1T Exacrep, that every Clerk of Court shall
issue all summonses, warrants, and writs of execution, and register
all orders, judgments, and proceedings of Court, and shall take
charge of and keep an account of all Court fees and fines pay-
able or paid into Court, and of all monies paid into and out of Court,
and shall enter such account in a book belonging to the Court to be
kept by him for that purpose, and shall from time to time, whensoever
and in such form and manner as he shall be ordered by the Governor,
submit his accounts to be audited or settled by the Auditor-General,
and pay over to the Colonial Treasurer, or such other officer as may
in that behalf be appointed by the Governor, the monies remaining
in his hands over and above such balance as he shall be allowed to
retain for the current expenditure of the Court, and such Clerk
shall execute all such further duties as shall be assigned to him by
the Governor.

VIII. Anp BE 1T EnacTED, that the Governor shall from time
to time give such directions as to him shall seem meet for securing
the balances and other sums of money in the hands of any officers of
any such Court holden under this Ordinance, and for the due ac-
counting for and application of all such balances and other sums of
money.

IX. Axp BE 1T EnactEp, that in every case cogni-
sable under this Ordinance, of civil demands in which the
plaintiff shall seek to recover no more than Five Pounds, and of

petty
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C"g“ﬁi"’:"fmm. petty offences in respect of which the Court shall lawfully award no
higher or more severe punishment than a fine not exceeding Five
Pounds, or imprisonment not exceeding fourteen days, it shall be
lawful for any Special Magistrate alone, or for any two or more Justices -
of the Peace attending at the prescribed time and place, and in
Inwhatcases by open Court, to exercise the powers of the Court ; and in all cases of
any one Justice. issuing any summons or warrant, taking any information or recog-
nisance, or enlarging, continuing, or adjourning any proceedings,
and in all merely incidental or interlocutory proceedings under this
Ordinance, or any general rule or order, made and confirmed in
pursuance thereof, it shall be lawful for any one or more Justices of
the Peace, attending at the prescribed time and place, and in open

Court, to exercise the powers of such Court.
. |

Adindication by . - at in all causes and
{hree Magistrates. X. Axp BE 1T ENacTep, that matters,

as well civil as criminal, cognisable under this Ordinance (other
than such as may be disposed of in manner hereinbefore provided),
the trial or hearing and adjudication shall be by and before three
Justices of the Peace, of whom one shall be a Special Magistrate,
who shall preside, and in case such Justices cannot agree, the
decision of the major part of them shall be taken, entered and
recorded as the judgment of the Court.

PenaltiesonJustices ~ XT, ANp BE 17 Enacrep. that the Clerk of the Court shall

:gfiigexgzzg'ﬁ_ cause to be summoned, one week before the first day of the

moned. sitting of the Court, not less than two such Justices, being resident
within Ten miles, to attend at the time and place of holding
such Court, by regular rotation, according to a list to be kept
by him for that purpose; and the Justices so attending, shall act
with the Special Magistrate during the sittings, or shall each
procure some other Justice, who shall so attend and act: AND if an
such Justice of the Peace, resident within Ten miles of the place
of holding the Court, having been so summoned, shall refuse or
neglect to attend and act, or to procure another Justice to attend
and act in his stead, in manner aforesaid, every such Justice

shall, for every such refusal or neglect, forfeit and pay a penalty of
Five Pounds.

Exemption. XII. ProvipED ALwavs, anp BE 1T ENACTED, that no Officer

in the service of Her Majesty, or of the Colonial Government, and
no member of the Legislature, during the Legislative Session, shall
be compelled to attend and act in any Court under this Ordinance,
otherwise than, if appointed, as a Special Magistrate,

Lecal Courts may XIII. Awp BE 11 ENacTED, that whenever an such fgourt shall
P points for  gan fit it shall be lawful for the Court, as well in &vﬂ as in Criminal

Q Svupmme Com J—— :wm-‘,zw — i wwmmwwy,wg;m.zx ML fes ; ,
. ‘Praceedings, to reserve any point or pointsor the decision of one
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or more of the Judg Supreme Court, and to refer such pojut, 1L Ciit

or points to_the said Judge or Judges, jn such manner and on such ~7*édehon.
ferms as to the said Courf s aseem‘%{;o?rmaga the deg
such_Tudge or_Judges shall be final, bifiding. and conclusivemase

. . LA
regards the matter, of such reference.

XIV. Axp BE 17 EwacTeD, that all pleas of personal actions Definition of the
where the debt or damage claimed is not more than Thirt il Jurisdiction of
Pounds, whether on balance of account or otherwise, may be holden '
i a Court constituted under this Ordinance, and shall be heard and
determined in a summary way, according to equity and good con-
science, and the substantial merits of the case. Proviped ALWAYS, Proviso,
that no such Court shall have cognizance of any action of eject-
ment, or i which the title to any corporeal or incorporeal Tere-
ditament or easement; or to any toll, fair, market, or franchise shall \
be in question, or in which the validity of any devise, bequest, or
limitation, under any will or settlement may be disputed, or for any
malicious prosecution, or for any libel or slander, or for criminal
conversation, or for seduction or breach, of promise of marriage.

XV, Axp BE 1t EnacteEp, that on the application of any guits to be by
person desirous to bring a suit under this Ordinance, the Clerk of Plaint.
the Court shall enter in a book to be kept for that purpose in his
office, a plaint in writing, stating the names and the last known
places of abode of the parties, and the substance of the Plaintiff’s
demand, every one of which plaints shall be numbered in every year"
according to the order in which it shall be entered, and thereupon
a summons, stating the substance of the action, and bearing the
number of the plaint on the margin thereof, shall be issued accord-
ing to such form, and be served on the defendant so many days
before the day on which the Court shall be holden at which the
cause is to be tried, or before the day on which appearance
Is to be entered, as shall be directed by the Rules made for
regulating the Practice of the Court, as hereinafter provided ;
and delivery of such summons to the defendant, or in such other
manner as shall be specified in the Rules of Practice, shall be
deemed good service; and no misnomer or inaccurate deseription of
any person or place in any such plaint or summons, shall vitiate the

same, if the person or place be therein described so as to be com-
monly known.

XVI. Axp BE 17 EENACTED, that the Defendants shall be summoned Summons to the
to the nearest Court, having jurisdiction to the amount claimed, to nearest Court,
Which the defendant or one of the defendants shall dwell or carry
°0 business at the time of the action brought, or to which the cause
of action arose. |

XVIIL Axp
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XVII. Axp BE 1t EnxacreEp, that it shall not be lawful for
any plaintiff to divide any cause of action for the purpose of bringing
two or more suits in any of the said Courts, but any plaintiff having
cause of action for more than the sum for which a plaint might
be entered under this Ordinance, may abandon the excess, and
thereupon the plaintiff shall, on proving his case, recover to an
amount not exceeding the sum competent to be awarded by such
Court ; and the judgment of the Court upon such plaint shall be
in full discharge of all demands in respect of such cause of action,
and entry of the judgment shall be made accordingly,

XVIIL. Axp BE 11 Ewacrep, that it shall be lawful for any
person under the age of twenty one years to prosecute any suit in
any Court holden under this Ordinance, for any sum of mone
within the amount competent to be awarded as aforesaid, which
may be due to him for wages or piece-work, or for work as a
servant, in the same manner as if he were of full age,

XIX. Axp BE 1t Enxacrep, that the jurisdiction of the
Courts holden under this Ordinance shall extend to the recovery of
any demand, not exceeding the amounts respectively hereinbefore
specified, which is the whole or part of the unliquidated balance of
a partnership account, or the amount, or part of the amount, of a

distributive share under an intestdcy, or of any legacy under a
will, '

XX, Avp BE 1t Enactep, that it shall be lawful for any
executor or administrator to sue and be sued in any Court holden
under this Ordinance, in like manner as if he were a party in his
own right; and judgment and execution shall be such as in the like
case would be given or issued in any superior Court.

~ XXI Anp BE 1r Enactep, that no privilege, except as
herein excepted, shall be allowed to any person to exempt him from
the jurisdiction of any Court holden under this Ordinance.

XXII. Awp BE 1T Enactep, that where any plaintiff shall
have any demand recoverable under this Ordinance against two or
more persons jointly answerable, it shall be sufficient if any of such
persons be served with process, and judgment may be obtained and
execution issued against the person or persons so served, notwith-
standing that others jointly liable may not have been served or sued,
or may net be within the jurisdiction of the Court; and every such
person against whom judgment shall have been obtained under this
Ordinance, and who shall have satisfied such judgment, shall be en-
titled to demand and recover in the Courts holden under this Or-
dinance, contribution from any other person jointly liable with him.

XXIII. Axp
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XXIII. Awnp BE 1T EnactED, that on or before the day or within
the time named in the summons, or appointed in that behalf, the
defendant shall enter appearance, and on the day appointed for
the trial or hearing, the plaintiff shall appear, and thereupon the
defendant shall be required to appear to answer such plaint; and
on answer being made in Court, the Court shall proceed, without
further pleadings or formal joinder of issue, to hear and determine

the case.

XXIV. Axp BE 1T Enactep, that no evidence shall be given
by the plaintiff, on the trial of any such case as aforesaid, of any de-
mand or cause of action except such as shall be stated in the sum-
mons hereb;; directed to be issued.

XXV. Axp BE It Exacrep, that no defendant in any Court
holden under this Ordinance, shall be allowed to set off any debt or
demand claimed or recoverable by him from the plaintiff, or to set
up by way of defence and to claim and have the benefit of infancy,
coverture, or any Statute of Limitations, or of his discharge un-
der any Statute or Law relating to bankrupts or insolvents, or to set
up any other such defence as shall be specified by the Rules made in
pursuance hereof for regulating the Practice of the Court, without
the consent of the plaintiff, unless such notice thereof as shall be
directed by the said Rules of Practice shall have been
given to the Clerk of the Court at the time of entering appear-
ance; and in every case in which the Practice of the Court shall
require such notice to be given, the Clerk of the Court shall, as
soon as conveniently may be after receiving such notice, communi-
cate the same to the plaintiff by the post, or by causing the same to
be delivered at his usual place of abode or business; but it shall not
be necessary for the defendant to prove that such notice was com-
municated to the plaintiff by the Clerk.

XXVI. Axp BE 1T EnacTED, that the Court may in any case,
with the consent of both parties to the suit, order the same, with or
without other matters within the jurisdiction of the Court, in dispute
between such parties, to be referred to arbitration to such person or
persons, and in such manner and on such terms, as the Court shall
think reasonable and just; and such reference shall not be revocable
by either party, except by consent of the Court; and the award of
the arbitrator or arbitrators, or umpire, shall be entered as the judg-
ment in the cause, and shall be as binding and effectual to all intents
as if given by the Court: Provipep that the Court may, if it think
fit, on application to it on the first sitting thereof held after the ex-
piration of one week after the entry of such award, set aside any
such award so given as aforesaid, for unfairness, improper conduct,
or obvious mistake of the arbitrators; or may, with the consent of both

partiz=s
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parties aforesaid, revoke the reference, or order another reference to
be made in the manner aforesaid.

XXVIL Axp B 1T Enacrep, that if upon the day of the
return of any summons, or at any continuation or adjournment of
the said Court, or of the cause for which the said summons shall
have been issued, the plaintiff shall not appear either in person or
by some person duly authorised in his behalf, in conformity here-
with, or appearing, shall not make proof of his claim or demand to
the satisfaction of the said Court, it shall be lawful for the said
Court, if it shall think fit (when the defendant personally, or by
some one duly authorised on his behalf, shall appear, and shall not
admit the claim or demand), to award to the defendant, by way of
costs and satisfaction for his trouble and attendance, sudh sum as the
Court in its discretion shall think fit; and such sum shall be reco-
verable from the plaintiff by such ways and means as any debt or
damage ordered to be paid by the same Court can be recovered:
ProvIDED ALwAys, that if the plaintiff shall not appear when called
upon, and the defendant, or some one duly authorised on his behalf
as aforesaid, appear and admit the cause of action to the full amount
claimed, or a part thereof, and pay the fees in the first instance pay-
able by the plaintiff, the Court may, if it shall think fit, proceed te
give judgment according to such admission,

XXVIIL Axp s 1T INACTED, that if an appearance shall not
be entered for the Defendant on or before the day named in the
summons, or within such time as shall be appointed in that behalf,
the Plaintiff may, (upon due proof of the service of the summons, )
sign judgment, and proceed to execution thereon forthwith, according
to such manner of proceeding as shall be appointed by any General
Rules in pursuance hereof: And after appearance entered, if the
Defendant shall not appear in Court at the calling of the cause,
either personally, or by some one on his behalf, or shall neglect to:
answer the claim or demand, the Court may, upon due proof of
the service of the summons, proceed to the trial or hearing
of the cause on the part of the plaintiff only, and the judgment
thereon shall be as valid as if both parties had attended: ProvipED
ALWAYS, that the Court may, in uny case, at the same or any
subsequent sitting of the Court, or otherwise, set aside any judg-
ment given in the absence of the defendant, and the execution
thereupon, and may grant a new trial or hearing of the cause, upon
such terms, if any, as to payment of costs, giving security for debt
or costs, or such other terms as the said Court may think fit, on
sufficient cause shown for that purpose. ‘

XXIX. Axp BE 1T Enacrep, that the Court may in any case
make orders for granting time to the plaintiff or defendant to pro-
‘ ceed .
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ceed in the prosecution or defence of the suit, and ‘also may from
time to time continue or adjourn any Court, or the hearing or farther

hearing of any cause, in such maaner asto the Court may seem
meet.

XXX, Anp BE 1t EnacTEp, that it shall be lawful for the
defendant in any action brought under this Ordinance, within such
time as shall be directed by the Ruleg made for regulating the Prac-
tice of the Court, to pay into Court s8h sum of money as he shall
think a full satisfaction for the demand of the plaintiff, together with
the costs incurred by the plaintiff up to the time of such payment ;
and notice of such payment shall be communicated by the Clerk of
the Court to the plaintiff by post, or by causing the same to be dew
livered at his usual place of abode or business; and the said sum
of money shall be paid to the plaintiff, but if he shall elect to pro-
ceed, and if the plaintiff shall recover no further sum in the action
than shall have been so paid into Court, the plaintiff shall pay to the
defendant the costs incurred by him in the said action after such pay»
ment; and such costs shall be settled by the Court, and an order

shall thereupon be made by the Court for the payment of such costs
by the plaintiff. "

XXXI. Anp BE 1T ENacreD, that on the trial or hearing of any
suit,or on any other proceeding under this Ordinance, the parties
thereto, their wives, and all other persons, by consent of parties, or
order of the Court, may be examined either on behalf of the plaintiff
or defendant upon oath, or solemn affirmation, in those cases in
which persons are by law allowed to make affirmation instead of
taking an oath, to be administered by the proper officer of the Court,

XXXIL Anp BE 1T ExacteD, that all the costs of any action
or proceeding in the Court, not herein otherwise provided for, shall
be paid by or apportioned between the parties in such manner as the
Court shall think fit, and, in default of any special direction,
shall abide the event of the action, and execution may issue for
the recovery of any such costs in like manner as for any debt ad-
Judged in the said Court.

XXXIIL. Awp BE 1T EnvacrED, that every order and judgment
of any Court holden under this Ordinance, except as herein provided,
shall be final and conclusive between the parties; but the Court
shall have power to nonsuit the plaintiff in every case in which
satisfactory proof shall not be given to the Court, entitling either the
‘plaintiff or the defendant to the judgment of the Court, and shall
also in every case whatever have t’Jh,_e power, if the Court shall think fit,
to order a new trial or hearing ta be had, on such terms as the Conurt
shall think reasonable, and in the meantime to stay the proceedings,

R ' XXXIV Axp
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XXXIV. -AND BE IT EnacteD, that no plaint entered in any
Court holden under this Ordinance shall be removed or removable

from the said Court into the Supreme Court by any writ or process,

unless the debt or damages shall exceed Ten Pounds, and then only
on giving notice to the Clerk of the Local Court before the time
appointed for entering appearance, and by leave of a Judge of the
Supreme Court in cases which shall appear to’ such Judge fit to be
tried in the Supreme Court, and upon such terms as to payment of
costs, giving security for delg or costs, or such other terms as he
shall think fit,

XXXV. Axp BE IT EnacTED, that no person shall be entitled
to appear for any other party to any proceeding in any of the said
Courts, unless he be a Barrister or Attorney of the Supreme Court,
or, by leave of the Court, any other person allowed by the Court to
appear instead of such party ; but no Barrister, Attorney, or other
person, except by leave of the Court, shall be entitled to be heard to
argue any question as Counsel for any other person in any proceeding
in any Court holden under this Ordinance ; and no person not being
such Barrister or Attorney shall be entitled to have or recover any
sum of money for appearing or acting on behalf of any other person
in the said Court; and no such Barrister or Attorney shall be entitled
to have or recover therefrom any sum of money, unless the debt or
damage claimed shall be more than Five Pounds, or to have or re-
cover more than Ten Shillings for his fees and costs, unless the debt
or damage claimed shall be more than Ten Pounds, or more than
at the rate of Five per centum on the amount claimed, in any case
within the summary jurisdiction given by this Ordinance; and the
expense of employing a Barrister or Attorney either by the plaintiff
or the defendant, shall not be allowed, on taxation of costs, in the
case of a plaintiff where less than Five Pounds is recovered, or in
the case of a defendant where less than the like sum is claimed,
orin any case, unless by the order of the Court.

XXXVI. Axp BE 1T Evactep, that the Court may make orders
concerning the time or times, and by what instalments any debt, or
damages, or costs, for which judgment shall be obtained in the said

‘Court, shall be paid, and all such moneys shall be paid into Court,

unless the Court shall otherwise direct.

XXXVIL Axp BE IT Exactep, that if there shall be cross

judgments between the parties, execution shall be taken out by that

party only who shall have obtained judgment for the larger sum, and

for so much only as shall remain after deducting the smaller sum,

and satisfaction for the remainder shall be entered, as well as satis-

faction on the judgment for the smaller sum, and if both sums shall
“be equal, satisfaction shall be entered upon both judgments.

XXXVIII Axp
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© XXXVIIL. Axp BE 1T EnAcrep, that whenever the Court shall
have made an order for the payment of moneys, the -amount shall

Csvil Jurisdiction.

Court may award

be recoverable, in case of default or failure of payment thereof éﬁz‘égﬁiw against -

forthwith, or at the time or times and in the manner thereby directed,
by execution against the goods and chattels of the party against
whom such order shall be made; and the Clerk of the said Court,
at the request of the party prosecuting such order, shall issue a
writ of Fieri Facias as a warrant of execution to the bailiff of the
Court, who by such warrant shall be empowered to levy or cause to
be levied, by distress and sale of the goods and chattels of such party,
such sum of money as shall be so ordered, wheresoever they may be
found, and also the costs of the execution; and all constables
and other peace officers within their several jurisdictions, shall
aid in the execution of every such warrant.

XXXIX. Axp BE IT Enacrep, that if the Court shall have
made any order for payment of any sum of money by instalments,
execution upon such order shall not issue against the party until
after default in payment of some instalment according to such order,
and execution or successive executions may then issue for the whole
of the said sum of money and costs then remaining unpaid, or for
such portion thereof as the Court shall order, either at the time of
making the original order, or at every subsequent time.

XL. Axp BE 1T EnactED, that every bailiff or officer execu-
ting any process of execution issuing out of the said Courts
against the goods and chattels of any person may, by virtue
thereof, seize and take any of the goods and chattels ot such person
(excepting the wearing apparel and bedding of such person or his
family, and the tools and implements of his trade, to the value of Five
Pounds, which shall to that extent be protected from such seizure),
and may also seize and take any money or bank notes (whether of
the Bank of England or of any other bank), and any cheques, bills
of exchange, promissory notes, bonds, specialties, or securities for
money, belonging to such person against whom any such execution
shall have issued as aforesaid. |

XII Anp BE 1T EnacTED, that the proper officer of Court
shall hold any cheques, bills of exchange, promissory notes, special-
ties, or other securities for moneys which shall have been so seized
or taken as aforesaid, as a security or securities for the amount
directed to be levied by such execution, or so much thereof as shall
not have been otherwise levied or raised for the benefit of the

‘plaintiff ; and the plaintiff may sue in the name of defendant, or in

‘the name of any person in whose name the defendant might have
sued, for the recovery of the sum orsums secured or made payable.
thereby, when the time of payment thereof shall have arrived.

' | XUIL Axp'
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Chort Jurisdichii. ~ XLIL. Axp BE- 17 "Evacrep, that it shall ‘be: lawful for any

Parties having - PAIty who has obtained any umsatisfied judgment or order in any
tained ag unsatisfied Court held by virtue of this Ordinance, or any Ordinance hereb
ﬁfn“?’;j;:zn‘:b;n repealed, for the payment of any debt or damages or costs, to obtaip
chargoof fraud, @ Summons from the Court (having jurisdiction to the
amount claimed), nearest to which any other party shall
then dwell or earry on his business, such Summons to be
i such form as shall be directed by the Rules made for regu.
lating the Practice of the Courts herein provided, and to be
served personally upon the person to whom it is directed, requiring
him to appear at such time as shall be directed by the said Rules, to
answer such things as are named in such Summons; and if he shall
appear in purswance of such Summans, he may be examined upon
oath touching his Estate and Effects, and the manner and circums
stances under which he eontracted the debt or incurred the damages
or liability which is the subject of the Action in which judgment hag
been obtained against him ; and as to the means and expectation he
- then had, and as to the property and means he still hath, of dis.
eharging the said debt or damages ar liability, and as to the disposal
- he may have made of any property; and the person obtaining such
~ Summons as afaresaid, and all other Witnesses whom the Court
shall think requisite, may be examined upen oath touching the in-
quiries authorised to be made as .aforesaid ; and the costs of such
Summons and all proceedings thereon shall be deemed costs in the
Cause, IR -

gg&"";‘:’“‘ foy XLHI. Axp 3% #r Evaerep, that if the party so summoned
T shall not attend as required by such summons, and shall not allege
a sufficient excuse for not attending, or shall, if attending, refuse to
be sworn, or to disclose any of the things aforesaid, or if he shall not
take answer touching the same to the satisfaction of such Court, or
if it shall appear to such Court, either by the examination of the
party or any other evidence, that such party, if a defendant, in in-
curring the debt or liability which is the subject of the Action in
‘which judgment has been obtained, has obtained credit from the
plaintiff under false pretences, or by means of fraud or breach of
trust, or has wilfully contracted such debt or liability without having
had at the same time a reasonable expectation of being able to pay
or discharge the same, or shall have made or eaused fo be made any
gift, delivery or transfer of any property, or shall have charged,
removed or cancelled the same, with intent to defraud his Creditors
or any of them, or if it shall appear to the satisfactipn of the Court
that the said party so summoned has then, or has had since the
Judgment obtained against him, sufficient means and ability to pay
‘the debt or damages or costs so recovered against him, either
-altogether or by any instaluient or instalments which the Court in
which the judgment was obtained shall have so ordered, or aﬁ
e o " sha
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shall be ordered pursuant to the power hereinafter provided, it shall Cioil Jurisdiction, :
be lawful for such Court, if such Court shall think fit, to order -
that any such party may be committed to the nearest Common Gaol
or House of Correction to the place in which the party summoned is
resident, or to any Prison which shall be provided as the prison of

the Court, for any period not exceeding forty days.

XLIV. Axp BE 1T ENAcTED, that it shall be lawful for any Power of Court to
Court before whom such Summons shall be heard, if the Court shall '5?3’;;‘:.“ alter :
think fit, whether or not it shall make any Order for the committal
of the defendant, to rescind or alter any Order that shall have been
previously made against any defendant so summoned before such
Court for the payment by instalment or otherwise of any debt or
damages recovered, to make any further or other Order, either for
the payment of the whole of such debt or damages and costs forth-
with, or by any instalments, or in any other manner as such Court
may think reasonable and just.

XLV. Awxp BE 1T EnaAcrED, that in every case where the PO&"’GF to eif‘::;ﬁne
defendant in any suit, brought in any such Court, shall have been ?,Qa,;’;,’g‘o“f‘thecause_
personally served with the summons to appear, or shall personally '
appear at the trial of the same, the Court, at the hearing of the
cause, or at any adjournment thereof, if judgment shall be given
against the defendant, shall have the same power and authority of
examining the defendant and the plaintiff and other parties, touch-
ing the several things hereinbefore mentioned, and of committing
the defendant to prison, and of making an order, as the Court might
have and exercise under the provisions hereinbefore contained, in
case the plaintiff had obtained a summons for that purpose, after the
judgment obtained as hereinbefore mentioned.

P RS

XLVI. Axp BE 1T ENacTED, that whenever any order of com- Node of issuing and
mitment shall have been made as aforesaid, the Clerk of Court shall of commg;tment,
issue a warrant of commitment, under the hand of some Justice,
directed to one of the bailiffs, who by such warrant shall be em-
powered to take the body of the person against whom such order
shall be made; and all constables and other peace officers within
their several jurisdictions shall aid in the execution of every such
warrant ; and the gaoler or keeper of every gaol, house of correc-
tion, and prison mentioned in any such order, shall be bound o re-
ceive and keep the defendant therein until discharged under the
provisions of this Ordinance, or otherwise by due course of law;
and no protection, order, or certificate granted by any Court of
Bankruptcy or Insolvency, shall be available to discharge any defen-
dant from any commitment under such last-mentioned order.

XLVIL Axp BE 1t ENAcrep, that no imprisonment under Imprisonment not

e Y : . . . : : in. to operate as a sa- *w
this Ordinance shall in anywise operate as a satisfaction or extin- 2 Pereie s . !
guishment debt, &e. |
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guishment of the debt or other cause of action on which a judgment
has been obtained, or protect the defendant from being anew sum-
moned and imprisoned for any new fraud or other default rendering
him liable to be imprisoned under this Ordinance, or deprive the
plaintiff of any right to take out execution against the goods and
chattels of the defendant, in the same manner as if such imprison-
ment had not taken place.

XLVIII. Axp Be 1T Enxacreo, that in all cases where a war-
rant of execution shall have issued against the goods and chattels of
any party at a distance from the Court, or an order for his corrmit-
ment shall have been made under this Ordinance, it shall be
lawful for the Court to issue such warrant of execution or of
commitment to the Bailiff of any other Court constituted under
this Ordinance, nearest to the place where such party, or his goods

-and chattels, shall then be, or be believed to be, requiring

execution of the same; and thereupon such last-mentioned Bailiff
shall be authorised and required to act in all respects as if
the warrant of execution or commitment had been directed to
him by the Court of which he is the Bailiff, and shall within
such time as shall be specified in the Rules of Practice, return to the
Court from which the same issued, what he shall have done in
the execution of such process; and in case a levy shall have been
made, shall, within such time as shall be specified in the Rules of
Practice, pay over all moneys received in pursuance of the warrant,
to the Court from which the same shall have issued, and where an
order of commitment shall have been made and the person
apprehended, he shall be forthwith conveyed, in custody of the
Bailiff or Officer apprehending him, to the nearest gaol or house of
correction, and kept therein for the time mentioned in the warrant
of commitment, unless sooner discharged under the provisions of
this Ordinance; and all constables and other peace officers shall be
aiding and assisting in the execution of such warrant.

XLIX. Axp BE 1T EnacTED, that if it shall at any time ap-
pear to the satisfaction of the Court, by oath or affirmation of any
person, or otherwise, that any defendant is unable, from sickness or
other sufficient cause, to pay and discharge the debt or damages re-
covered against him, or any instalment thereof ordered to be paid
as aforesaid, it shall be lawful for the Court, in its discretion, to
suspend or stay any judgment, order, or execution given, made, or
issued in such action, for such time and on such terms as the Court
shall think fit, and so from time to time, until it shall appear by the
like proof as aforesaid that such temporary cause of disability has
ceased, -

L. Axp BE 11 ENAcrep, that no sale of any goods which
shall be taken in execution as aforesaid, shall be until after the ex-

piration
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piration of five days at least next following the day on which such Cieil Jurisdiction,

gcods shall

nature, or u
shall have

have been so taken, unless such goods be of a perishable
pon the request in writing of the party whose goods
been taken; and, until such sale, the goods shall be

deposited by the Bailiff in some fit place, or they may remain in the
custody of a fit person approved by the Bailiff, to be put in posses-
sion by the Bailiff; and no goods taken in execution under this
Ordinance shall be sold for the purpose of satisfying the warrant of

execution, e

xcept by auction, or in such other manner as shall be
pt by )

authorised by any General Rules in pursuance hereof,

LI. Axp

BE IT ENAcTED, that it shall be lawful for any Bailiffs may be

such Court, by order, to authorise any of the Bailiff’s appointed Authorised to act as
. . . . ralisers or
under this Ordinance, to act as Appraisers or Auctioneers, for the 4FF v

purpose of valuing or selling any Goods, Chattels, or Effects taken in

Auctioneers,

execution under this Ordinance; and the Bailiffs so authorised,
may, without other license in this behalf, do and perform all the
duties of Appraisers or Auctioneers as the case may be.

LIL. Axp BE 11 EnacTED, that so much of an Act passed in As to the liability of
the eighth year of the reign of Queen Anne, intituled “ An Act for £0003 taken in

execution under 8,

the better security of Rents, and to prevent Frauds committed by Anne, . 14.
Tenants,” as relates to the liability of goods taken by virtue of any Landlords may

. , . claim certain reuts
execution, shall not be deemed to apply to goods taken in execu-

tion under the process of any Court holden under this Ordinance ;

in arrear,

but the landlord of any tenement in which any such goods shall be
so taken shall be entitled, by any writing under his hand or under
the hand of his agent, to be delivered to the Bailiff or officer

making the

levy, which writing shall state the terms of holding and

the rent payable for the same, to claim any rent in arrear then due

&

let by the w

to him, not exceeding the rent of four weeks where the tenement is

eek, and not exceeding the rent accruing due in two

terms of payment where the tenement is let for any other term less

than a year,

and not exceeding in any case the rent accruing due in

one year; and in case of any such claim being so made, the Bailiff Bailiffs making
. levies may distrain
or Officer making the levy shall levy, as well for the amount of

the rent so claimed, and the costs of such additional distress, as for

the amount
issued unde
or any part

for rent and costs.

of money and costs for which the warrant of execution
r this Ordinance, and shall not proceed to sell the same
thereof within five days next after such distress taken;

and if any replevin be made of the goods so taken, such of the g00ds 1In case of replovins.

shall be sol

d under the execution as shall satisfy the money and

costs for which the warrant of execution 1ssued, and the costs of
the sale; and the overplus of such sale (if any), and also the resi-
due of the goods, shall be returned as in other cases of distress for
rent and replevin tkereof; and for every such additional distress

for rent.in a

rrear, the Bailiff of the Court shall be entitled to have,
as

BE

R

o i

s T Tl A R S B

i

SR S Y . S

SR S



Civsl Jdpl'sdictabn.

No execuation shall
be stayed by writ of
aQrror.

Execution to be
superseded on
payment of debt
and costs,

Debtor to be
discharged from
custody upon
payment of debt
and costs,

Claims as to goods
taken in execution
to be adjudicated in
Court.

16

as the costs of the distress, such fees as shall be allowed in
pursuance of this Ordinance,

LIII. Axp BE it Ewxactep, that no judgment or execution
shall be stayed, delayed, or reversed, upon or by any writ of error,
or supersedeas thereon, to be sued for the reversing of any judgment
given in any Court holden under the provisions of this Ordinance.

LIV. Axp B 1t Enacrep, that in or upon every warrant
of execution issued against the goods and chattels of any person whom-
soever, the Clerk of the Court shall cause to be inserted or endorsed
the sum of money and costs adjudged, with the sums allowed by this
Ordinance, as increased costs of execution of such warrant; and if
the party against whom such execution shall be issued shall, before
an actual sale of the goods and chattels, pay or cause to be paid or
tendered unto the Bailiff or other officer holding the warrant of execu~
tion, such sum of money and costs as aforesaid, or such part thereof
as the person entitled thereto shall agree to accept in full of his debt
or damages and costs, together with the fees herein directed to be
paid, the execution shall be superseded, and the goods and chattels
of the said party shall be discharged and set at liberty.

LY. Axp sBE 1t Exactep, that any person imprisoned
under this Ordinance, who shall have paid or satisfied the debt or
demand, or the instalments thereof payable, and costs remaining
due at the time of the order of imprisonment being made, together
with the costs of obtaining such order, and all subsequent costs,
shall be discharged out of custody, upon certificate of such payment
or satisfaction signed by the Bailiff or other officer aforesaid to the
Court in which the Order of imprisonment was made.

LVI. Axp BE 1T Enactep, that if any eclaim shall be made
to or in respect of any goods or chattels taken in execution under
the process of any Court holden under this Ordinance, or in respect
of the proceeds or value thereof, by any landlord for rent, or by any
person not being the party against whom such process has issied,
it shall be lawful for the Clerk of the Court, upon application of
the officer charged with the execution of such process, as well
before as after any action brought against such officer, to issue a
summons calling before the said Court as well the party issuing such
process as the party making such claim, and thereupon any action
which shall have been brought in the Supreme or any other Court
in respect of such claim, shall be stayed, and the Court in which
such action shall have been brought, on proof of the issue of such
summons, and that the goods and chattels were so taken in execution,
may order the party bringing such action to pay the costs of the
proceedings had upon such action after the issue of such summons,

' and
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and the Court issuing such summons shall adjudicate upon such it Jurisdickion.
claim, and make such order between the parties in respect —
thereof, and of the costs of the proceedings, as to such Court shall
seem fit, and such order shall be enforced in like mapner as any
order made in any suit brought in such Court.

LVIIL. Axp sE 1t Exacrep, that all actions of replevin in Actions of replevin
cases of distress for rent in arrear or damage faisant which shall [ he broaght
be within the amount herein limited, shall and may be brought
without writ in a Court held under this Ordinance, according to such
form and manner of proceeding as shall be regulated by any Gene-
ral Rules of Practice to be made in pursuance hereof.

LVIII. Axp BE 1T EnAcTED, that in every such action of Pl?;?:;' when to be
replevin, the plaint shall be entered in the Court holden under this "
Ordinance, nearest to the place where the distress was taken.

LIX. Axp BE 1t Exacrep, that in case either party to any mow sctions of
such action of replevin, shall declare to the Court in which such replevin may be
action shall be brought that the title to any corporeal or incorpoveal T®oved:
hereditaments is in question, or that the rent or damage in respect
of which the distress shall have been taken, is more than the sum of
Thirty Pounds, and shall become bound, with two sufficient sureties,
to be approved by the Clerk of the Court, in such sums as to the
Court shall seem reasonable, regard being had to the nature of the
claim and the alleged value or amount of the property in dispute,
or of the rent or damage, to prosecute the suit, with effect and with-
out delay, and to prove before the Court by which such suit shall be
tried, that such title as aforesaid is in dispute between the parties, or
that there was ground for believing that the said rent or damage
was more than Thirty Pounds, then, and not otherwise, the action
may be removed before any Court competent to try the same, in
manner prescribed by law, " '

LX. Axp BE 17 ExacTeED, that all actions and proceedings Concurrentjurisdic-
which before the passing of this Ordinance might have been brought Gon with Supreme
in the Supreme Court, where the plaintiff dwells more than twenty ™ N —
miles from the defendant, or where the gause of action did nof arser
y of 1n - Some material point, within the like distance of the
Court nearest to which the defendant dwells or carries on business, at
the time of the action brought, or where any officer of ‘;Fé
Court shall be a party, except in respect of any claim to any goods
and chattels taken in execution of the process of the Court, or the
proceeds or value thereof, may be brought and determined in the
Supreme Court, at the electiofi of the party suing or proceeding, as
if me had not been passed, -~ T :

s ‘ LXI. Anp
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Vol Jurisdiction. - LXL. .Anp 2 rr Envacrep, that if amy action shall be

PO Asto actions  commenced a.ft_ser,the_ passing of this Ordinance, in the Supreme

: &ﬁg}!t{g\f small  Copxt, for any cause other than those lastly hereinbefore specified,

5 Supm:e Court,  for which a plaint might have been entered in any Court holden-

Lo under this Ordinance, and a verdict shall be found for the plaintiff

for a sum less than might competently have been awarded by _such

=/ Gourt; the said plaintiff shall have judgment to recover such surh only,
»-{ and no costs; and if a verdict shall net be found for the plaintiff, the de-

-/ fendant shall be eatitled to his costs as between attorney and client,

unless in either case the Judge who shall try the cause, shall certify

orr_the back of tho record that the action was fit to be brought in

the Supreme Court, : ,

L Erimnal. LXII. Axp BE 17 Enactep, that the several Courts consti-
Jurisdictipn. tuted under this Ordinance, shall have jurisdiction to hear and
Ofiencescognisable. finally determine in & summary manner any of the following offences
that is to say :—All simple larcenies of property to the value of Five
Pounds (not being larcenies of any horse, sheep, or animal of the
kind commonly called cattle, and not being by Law punishable
with Transportation) and all other felonies, having no greater
punishment assigned by law than such simple larcenies as aforesaid;
‘ and also, all misdemeanors and minor offences, except the following,
. Offences not eogni- viz, :—Abduction, indecent assaults on women and children, attempts
- wable. to commit rape, and unnatural offences, concealment of childbirth,
conspiracy, embezzlement, forgery, perjury, and subornation, libel
or slander :—Axnd hlso, except all such offences as by statute are or
shall be declared to be not triable by Courts of General or Quarter
Sessions of the Peace in England.

Punishment. LXIII. ProvineD ALwavs, AND BE 1T ENactep, that it shall
be lawful for such respective Courts, en conviction for any such
offence, to punish, in the case of any such felony, by imprisonment
not exceeding six calendar months, with or without hard labor, and
solitary or separate confinement not exceeding One Month; andin
the case of any such misdemeanor, by fine, not exceeding Twenty
Pounds and imprisonment till the same shall be paid, or
by imprisonment mnot exceeding six calendar months, and
not in any . higher or mgre severe mannmer; PROVIDED Also,
that in all cases of anyvgxch erime or*“offence as aforesaid,
when it shall appear to any such Court, or to the commit-
ting Magistrate, at the time of committal, that the case, either
because of its ‘aggravated character, or other circumstances, is such
as to require & punishment exceeding that which such Court
is competent $o adjudge, or buch as ought to be tried before a
Jury, it shall be lawful for such Court, or for the committing Magis-
trate, to commit the prisoner or party accused for trial before the
ST . : Supreme
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Supreme -Court, or to remand such prisoner or party accused, nntil
Her Majesty’s Attorney or Advocate-General shall have elected,
either to remit such case for the decision of the Local Court, or to
proceed in some other Court of competent jurisdiction.

LXIV. Axp 8E rr Enacrep, that it shall be lawful for the

Governor to appoint and authorise any of the Special Magistrates,

not being less than three, nor more than five in number, to fiame
such General Rules and Orders as to them shall seem expedient for
and concerning the practice and proceedings of the Courts holden
under this Ordinance, as well in civil as in criminal matters, and for

the execution of the Process of the said Courts, and generally for

carrying this Ordinance into effect ; and the same from time to time

to annul, vary, and amend: Anp the Governor, with the advice of
the Executive Council, may approve, or disallow, or alter, or amend

such Rules and Orders, or any of them; and such of the Rules as
shall be so approved, shall forthwith be notified in the South Aus~
tralian Government Gazette for public information, and shall

commence and have the force of Law after the expiration of fourteen
days from such publication.

LXV. Axp 3e 11 Ewacrep, that no defence or objection shall
be allowed to the jurisdiction of any such Court on the ground of its
not being the nearest Court within the meaning of this Ordinance,
unless such defence or objection be stated in writing at or before
the time appointed for entering appearance, and the determination
of the Court on such matter shall be final and conclusive.

LXVI. Axp B8 17 ExAcTED, that any summons or process
of the Court not being writs of execution, may be served by any
Constable of the Province, or any other person authorised by such
Court, and such service shall be as valid as if the same had been
made by a Bailiff or Officer of the Court out of which such sum-
wons or other process shall have issued. :

LXVIL A~p B 11 Enacrep, that service of any summons or
other such process of the Court may be proved by affidavit purportin
to be sworn before any Magistrate of the Province; and if such afg
davit purport to be signed by the Justice, by or before whom the

Same purports to be taken, it shall be sufficient evidence of servige
without further proof.

LXVIIL Axp s 1r Exacrep, that every person who in any
examination mpon oath or solemn affirmation before any Court shall
fully and corruptly give false evidence, or who before any Magis-
trate acting in pursuance of this Ordinance shall wilfully make any
f)alsge affidavit or statement on eath or affirmation, shall be gnilty of
EQury, | |

LXIX. Anp

1V. General Pro-
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I.XIX. Axp 3E 1T EnxacTED, that any party to a proceeding
under this Ordinance may obtain, at the office of the Clerk of the
Court, summonses to witnesses, with or without-a clause requiring
the production of books, deeds, papers, and writings in their posses
sion or control, and in such summons any number of names may be
inserted, and such summons may be served by any person on
behalf of the party taking out the same, and such service may
be proved in manner aforesaid.

IXX. Axp BE 17 Enacrep, that every person on whom any
such summons shall have been served, either personally or in such
other manner as shall be directed by the General Rules of Practice
of the Courts, and to whom at the same time payment or a tender of
payment of his expenses shall have been made on such scale of al-
lowance as shall from time to time be settled by the General Rules of
Practice of the Court, and who shall refuse or neglect, without suffi-

~ clent cause, to appear, or to produce any books, papers or writings

Fines how to be
enforced and
aseounted for.

Minutes of pro-
cpedings to be kept.

Buitors’ money un-
claimed in six years
shall be accounted
for and paid to

required by such summons to be produced, and also every person pre-
sent in Court who shall be required to give evidence and who shall
refuse to be sworn and give evidence, shall forfeit and pay such fine,
not cxceeding Ten Pounds, as the Court shall set on him; and the
whole or any part of such fine, in the discretion of the Court, after
deducting the costs (if any) shall be applicable toward indemnifying
the party injured by such ‘refusal or neglect, and the remainder
thereof shall form part of the general fund of the Court in which
the fine was imposed. =~

LXXI. Axp BE It Enacrep, that payment of any fine im-
posed by any Court under the authority of this Ordinance, may be
enforced upon the order of the Court in like manner as payment of
any debt adjudged in the said Court, and shall be accounted for as
herein provided, ' - -

LXXII. Axp BE 1T Enacrep, 'that the Clerk of every Court
holden under this Ordinance shall cause a note of all plaints and
summonses, and of all orders, and of all judgments, and executions,
and returns thereto, and of all informations, sentences, and other
proceedings of the Courts to be fairly entered from time to time in
books belonging to the Court, which shall be kept at the office of the
€ourt; and such entries in the said books, or copies thereof, and pur-
porting to be signed and certified as true copies by the Clerk of the
Court, shall at all times be admitted in all Courts and places whatso-
ever as evidence of such entries, and of the proceeding referred to
by such entry or entries, and of the regularity of such proceeding;
without any further proof. " '

LXXIIL Axp sE 1T Exacrep, that the Clerk or Clerks of

every such Court shall, in the month of January in each yeﬁf’
" ' make
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make out a correct list of all sums of money belonging to suitors in

the Court, which shall have been paid into Court, and which shall Colonial Treasurer.

have remained unclaimed for five years before the first day of the
same month of January, specifying the names of the parties
for whom or on whose account the same were so paid
into Court; and a copy of such list shall 'be put up and remain
during Court hours in some conspicuous part of the Court-house,
and at all times in the Clerk’s office, and all sums of money which
shall have been paid into such Court, to the use of any suitor or
suiters thereof, and which shall have remained unclaimed for the
period of six years before the passing of this Ordinance, and which
are now in the hands of any Court heretofore existing by virtue of
any Ordinance hereby repealed, or officer of such Court, or otherwise
held in trust for such suitors, and all further sums of money which
shall hereafter be paid into any such Court, to the use of any suitor
or suitors thereof, shall, if unclaimed for the period of six years
after the same shall have been paid into Court, be paid to a distinct
fund, whereof an account shall be kept by the Colonial Treasurer,
in such manner as the Governor for the time being shall appoint,

and no person shall be entitled to claim any sum which shall have

remained unclaimed for six years; but no time during which the
persou entitled to claim such sum shall have been an infant, or feme
covert, or of unsound mind, or beyond the seas, shall be taken into
account in estimating the said period of six years.

LXXIV. Axp BE 1T EnactED, that if any person shall wilfully
insult the Court, or any Clerk or officer of Court for the time being,
during the sittings or attendance in such Court, or in going or
returning from such Court, or shall wilfully interrupt the proceedings
of such Couft, or otherwise misbehave in Court, it shall be lawful
for any bailiff or officer of the Court, with or without the assistance
of any person, by the ovder of the Court, to take such offender into
custody and detain him until the rising of the Court; and the Court
shall be cmpowered, if such Court shall think fit, by a warrant of
the said Court, to commit any such offender to any prison to which
the Court has power to commit offenders under this Ordinance, for
any time not exceeding seven days, or to impose upon any such
offender a fine not exceeding Five Pounds for every such
offence, and in default of payment thereof, to commit the offender
to any such prison aforesaid for any time not exceeding seven days,
unless the said fine be sooner paid. .

LXXV. Axp BE 11 EnacTED, that if any officer or bailiff of
any Court holden under this Ordinance shall be assaulted while in
the execution of his duty, or if any rescue shall be made or
attempted to be made of any goods levied under process of the
Court, the person so offending shall be liable to a fine not exceeding
Twenty Pounds, to be recovered by order of the Court, or before

| a

General Protvisions.

Power of committal
for contempt.

Penalty for assanlt«
ing officers or
resening,

FE L R -



Gensval Provisicns.

Bailiffs and officers
made answerable for
escapes and neglects

PUPCEENCE

_in execation,

Remedies and

penalties on bailiffs

and other officers
for misconduct,

Fees in Civil and
Criminal Pro«
coedings,

Schedule ; and 6 and

7ih ‘Vict.? No. 4, of

184,

(54 M ok O i o M e A e e nar - e o e e e e e R

29

a Justice of the Peace in a summary way ; and it shall be lawful
for the bailiff of the Court, or for any peace officer in any such case,
to take the offender into custody (with or without warrant), and
bring him before such Court or Justice accordingly.

LXXVL Anp BE rr“EnacTep, that in case any bailiff of the
said Court, who shall be empowered to levy any execution against
goods and chattels, shall by neglect, or connivance, or omission, lose
the opportunity of levying any such execution, then upon the com-
plaint of the party aggrieved by reason of such neglect, connivance,
or omission (and the fact alleged being proved to the satisfaction of
the Court on the cath of any credible witness), the Court shall order
such bailiff to pay such damages as it shall appear that the plaintiff
has sustained thereby, not exceeding in any case the sum of money
for which the said execution issued, and the bailiff shall be liable
thereto; and upon demand made thereof, and on his refusal so to
pay and satisfy the same, payment thereof shall be enforced by such
ways and means as are herein provided for enforcing a judgment
recovered in the said Cowt, ! *

LXXVIIL Axp sE 1t Enacrep, that if any Clerk, bailiff, or
officer of the Court, acting under colour or pretence of the process
of the said Court, shall be charged with extortion, or with not duly
paying or accounting for any money levied by him under the
authority of this Ordinance, or with any misconduct in his office, it
shall be lawful for the Court {o enquire into such matter in a sum-
mary way, and for that purpose to summon and enforce the
attendance of all necessary parties in like manner as the attendance
of witnesses in any case may be enforced, and to muke such order
thereupon for the repayment of any money extorted, ot for the due
payment of any money so levied as aforesaid, and for the payment
of such damages and costs as the Court shall think just; and also,
if the Court shall think fit, to impose such fine upon the Clerk,
bailiff, or officer, not exceeding Twenty Pouads for each offence,
as shall be deemed adequate; and in default of payment of any
money so ordered to be paid, payment of the same may be enforced
by such ways and means as are herein provided for enforcing a
Judgment recovered in the said Court.

LXXVIIL Axp e 1r EvacreDp, that for and in respect of all
Civil Proceedings in the Courts holden under this Ordinance, the
several fees specified in the schedule hereto, shall be paid to
the Clerks or other Officers of Court:; and for and in respect
of all Criminal Proceedings, the several fees appointed by an Ordi-
nance passed on the Eighteenth day of October, One Thousand
Eight Hundred and Forty Three (No. 4): ProvibEp ALways, .
that notwithstanding ‘anything in the last mentioned Ordinance,
or herein contained, it shall be lawful for the Governor from

time
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time to time, with the advice of the Executive Council, to regulate,
or vary, lessen, or increase the fees of Court, or sums in the name
of fees payable on the proceedings in the Courts holden under
this Ordinance, to the Clerks, Bailiffs, and other Officers of
such Courts, as well in civil as in criminal matters, and such fees
or sums may be so regulated from time to time, by way of
per centage on the amount of the demand, or by way of Stamp
Duties on the several writs and documents issued, received, or used
in relation to any proceedings in the said Courts : and such Governor
with the advice aforesaid may from time to time appoint, instead of
all, or any of the fees or sums in the name of fees payable as afore-
said, other fees or sums by way of per centage, Stamp Duties, or
otherwise, to be payable in relation to such proceedings as aforesaid :
AxD a Table of all such fees, duties and sums in force, and payable
for the time being, shall be put up and constantly kept openly exhi-
bited during business hours, in some conspicuous place in each
Court House, and in the Clerk’s Offices respectively.

LXXIX. Awxp sE 11 EnacTED, that all fees, fines, penalties, .
and other sums of money, imposed by this Ordinance, shall be paid.
to the Colonial Treasurer, or such other Officer asshall be appointed,
by the Governor, on behalf of Her Majesty, her heirs and successors,
for the public uses of the Province, and support of the Government
thereof ; ProvipEp Arwavs, that it shall be lawful for the Governor,
from time to time, subject to such regulations as he may deem fit, to
allow and declare that the several fees of office, payable under this
- Ordinance, to the Clerks and other Officers (being first accounted for
as hereinbefore required), or any and what proportion thereof, shall
go and be distributed to and among such Clerks and Officers res-
pectively, to be applied to their own proper uses, as a remuneration
for their duties, in lieu of or in addition to salary.

LXXX. Axp Be 1T ENacten, that every Clerk, bailiff, or
other officer employed in putting this Ordinance or any of the powers
thereof in execution, who shall wilfully and corruptly exact, take, or
accept any fee or reward whatsoever, other than and except such
fees as are or shall be appropriated and allowed respectively under
this Ordinance, for or on account of anything done or to be done
by virtue hereof, or on any account whatsoever relative to putting this
Ordinance into execution, shall, upon proof and conviction thereof
before the said Court, be for ever incapable of serving or being
employed under this Ordinance in any office of profit or emolument,
and shall also be liable for damages as herein provided,

LXXXI. Axp BE 17 Enacrep, that no praceeding under this
Ordinance shall be quashed or vacated for want of form.

LXXXII, Axp
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LXXXITI. Anp for the protection of persons acting in the exe.
cution of this Ordinance, B 1T Enacren, that all actions and
prosecutions against any person for anything done in pursuance of
this Ordinance, shall be commenced within three calendar months
after the fact committed, and not afterwards, or otherwise; and
notice in writing of such action, and of the cause thereof, shall be
given to the defendant one calendar month at least before the com-
mencement of the action ; “and no plaintiff shall recover in any such
action if tender of sufficent amends shall have been made before
such action brought, or if after action brought a sufficient sum of
money shall have been paid into Court, with costs, by or on behalf
of the defendants.

LXXXIII. Arxp BE 1T ENAcTED, that if any person shall bring
any suit in the Supreme Court in respect of any grievance committed
by any Clerk, Bailiff, or Officer of any Court holden under this
Ordinance, under color or pretence of the process of the said Count,
and the jury upon the trial of the action shall not find greater
damages for the plaintiff than the sum of Twenty Founds, no
costs shall be awarded to the plaintiff in such action, unless the
Judge shall certify in Court, upon the back of the Record, that the
action was fit to be brought in such Supreme Court.

LXXXI1V. Axp BE 1T Exactep, that this Ordinance shall com-
mence and take effect from and after the first day of May next,
except with respect to the appointment of Special Magistrates, and
the making of General Rules and Orders of Practice and Pro-
ceeding, as to which this Ordinance shall commence and have effect
from and after the passing hereof.

H. E F. YOUNG,

Lieutenant-Governor.

Passed the Legislative Council, this
Twelfth day of March, One
Thousand Eight Hundred and
Fifty.

W. L. O'HALLORAN,
Clerk of Council.

SCREDULE.
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SCHEDULE REFERRED TO.

COURT FEES IN C1VIL PROCEEDINGS.

Up to £10.|Up to £20.] Above £20.
s, d. 8. d. s i
Entering every Action or Plaint,and issuing every Summons 1 0 | 2 0| 3 0
Serving every Summons, Notice, and Order ... ...... .. 2 0 3 0| 3 0
Entering an Appearance .......... .o eeeveerns cenn .. 1 0,1 0(1 0
Every Search ...... .. ..ot iiiiiiiiiiiiit i, 0 6 06/ 06
Entering Cause for Trial...... ........ ccoiiia.l o 1 02 0] 3 0
Trial of Cause and Entering Judgment ................ 2 6 56 0410 0
Order of every description ...... Ceeheseie et 1 02 0 3 0
Writof Execution ....oovvnnnii i, 1 613 056 0
Serving the same ....... Creetieciiatisetrenrrunanas 1 613 0] 5 0
Summons or Subpena (any number of witnesses) ........ 1 012 6|3 0
Subpenaing witnesses (if required) each witness ........ 1 0|16
Receiving and Paying Money out of Court (eachentry) .. 1 0 | 2 0] 3 0
Mileage for Service of &c., per mile, beyond the distance of
onemile...ooiiiiiniiii it . 060606
Bvery NotIce. . vut ittt ireiiieineieennnennenns 1 0(1 01 0
Taxing Costs .........ciivivuinnnn.. AP 1 00,2 0} 3 0
Swearing Affidavit ........ ... .. i i, 1 ¢ 1 01 0

Printed by authority by John Stephens, Hindley-street, Adelaide.






