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TASMANI A. 

1 935. 

ANNO VICESIMO SEXTO 

GEORGII V . REGIS. 

. No. 38. 

A.D. 
AN ACT to consolidate and amend the Law 1935. 

relating to the A dministration of the 
Estates of Deceased Persons and the Grant-
ing of Representation in respect thereof. 

[18 October, 1935.] 
BE it enacted by His Excellency the Governor of Tasmania, by and 
with the advice and consent of the Legislative Council and House of 
Assembly, in Parliament assembled, as follows ;--

PART I. 
PRELIMINARY. 

1 This Act may be cited as the Administration and Probate Act 
)935. 

Short title. 

2-(1) The enactments set forth in the first schedule are hereby Repeal. 
repealed to the extent indicated in that scheuule. 
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(2) No Imperial enactment other than the Australian Courts Act 
1828, so far as it reJates to the administration of the estates of 
deceased persons shall apply in respect of the estate of any person 
dying after the commencement of tbis Act. 

3 In this Act, unless the contrary intention appears-
" Administration " mean~, with reference to the real and per 

sonal estate of a deceased person, letters of administration, 
whether general or limited, or with the wil1 annexed or 
otherwise; and in Part VI. includes exemplification of 
letters of administration or such other formal evidence of 
the letters of <ldministration purporting to he under the 
seal of a court of competent jurisdiction as shall, in the 
opinion of a judge, be deemed f'lufficient : 

,. Administrator" means a person to w horn administration is 
granted: 

" Australasian Colony" means any State of the Commonwealth, 
the Dominion of New Zealand, Fiji, or any other British 
Colony or possession in Australasia to which the Goverllor 
by proclamation has declared that Part VI. shall apply: 

" Conveyance" includes a mortgage, lease, assent, vesting 
declaratiun, vesting instrument, disclaimer, release, and 
e,'ery other assurance of property or of an interest therein 
by any instrument. except a will; and "disposition" 
includes a "conveyance" and also a devise or bequest and 
an appointment of property contained in a will : 

" Court" means the Supreme Court : 
" Income" includes rents and profits: 
" Intestate" includes a person who leaves a will but dies 

intestate as to some beneficial interest in his real or personal 
estate: 

" Lunatic" includes a lunatic, whether so fonnd or not; and in 
relation to a lunatic not so found "corn mittee" includes 
a person on whom the powers of a committee are conferred; 
and" defective" means a defective within the meaning of 
the Mental Deficiency Act 1920, for whose ~enefit a 
receiver has been appointed: 

" Pecuniary legacy" includes an annuity, a general legacy, a 
demonstrative legacy so far as it is not discharged out of 
the designated property, and any other general direction 
by a testator for the payment of money, including all duties 
free from which any devise, bequest, or payment is made 
to take effect: 

" Personal chattels" means carriages. horses, stable furniture 
and effects, motor-cars and accessories, garden effects, 
domestic animals, plate, plated articles? linen, china, glass, 
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books, pictures, prints, furniture, jewellery. articles of A.D. 1936. 
household or personal use or ornament, musical and 
scientific instruments and apparatus, wines, liquors and 
consumable stores, but does not include any chattels used 
at the death of the intestate for business purposes, nor 
money or securities for money : 

" Personal representative" means the executor, original or by 
representation, or administrator for the time being of a 
deceased person: 

"'Possession" includes the receipt of rents and profits or the 
right to receive the same, if an y : 

" Probate" means the probate of a will, and in Part V L includes 
exemplification of probate, or sllch other formal document 
purporting to be under the Real of a court. of competent 
jurisdiction as shall, in the opinion of a judge, be deemed 
sufficient: 

" Probate rules" means rules and orders made by the judges for 
regulating the procedure and practice of the Court in 
regard to non-contentious or common form probate 
business: 

" Property" includes a thing in action and any interest in real 
or personal property: 

" Purchaser" means a lessee, mortgagee, or other person who 
in good faith acquires an interest in property for valuable 
consideration, also an intending purch1ser, and" valuable 
consideration" includes marriage, but does not include a 
nominal consideration in money: 

" Real estate" means any real estate, including chattels real, 
which by virtue of Part 11. devolves on the personal repre
sentative of a deceased person: 

" Registrar" means the Registrar of the Supreme Court: 
" Rent" includes a rent service 01' a rent-charge, or other rent, 

toll, duty. or annual or periodical payment in money or 
money's WOl't h, issuing out of or charged upon land, Imt 
does not include mortgage interest, and "rent-charge" 
includes a fee-farm rent: 

" Representation" means the probate of a will and administra
tion, and the expression "takinl!,' out representation" 
refers to the obtaining of the probate of a will or of the 
grant of administration: 

. " Securities" includes stocks, funds, or shares: 
" The deceased" means the testator or intestate to whom the 

context relate,,: 
"Tenant for life," "land," "settled land," "settlement," and 

"trustees of the settlement," have the same meanings as 
in the Setttrd Land Act J 884 : 48 Viet. No. 10. 

" Trust corporation ., means the Public Trustee or a corpora-
tion authorisecl by any Act, or appointed by the Court in 
allY particular case, to be a trustee: 
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"Trust for sale," in relation to land, means an immediate 
binding trust for sale, whether or not exercisable at the 
request or with the consent of any person, and with or 
without a power at discretion to postpone the sale; and 
" power to postpone a sale" means power to postpone in 
the exercise of a discretion: 

" Will" includes codicil. 
(~) References to a child or issue living at the death of any person 

include a child or issue en ventre sa mere at the death. 
~ 3) References to the estate of a deceased person include property 

over which the deceased exercises a general power of appointment by 
his will. 

(4) References to any statutes of distribution in an instrument 
inlet· vivos made, or in a will coming' into operation after the com
mencement of this Act, shall be construed as references to Part V.; 
and references in such an instrument or will to statutory next-of-kin 
shall be con~trued, unless the contrary intention appears, as referring 
to the persons who would take beneficially on an intestacy under the 
provisions of Part V. 

PART n. 
DEVOLUTION OF ESTATES. 

4-( 1) Real estate to which a deceased person was entitled for an 
interest not ceasing on his death shall on his death, and ttotwithstand
ing any testamentary disposition thereof, devolve from time to time on 
the personal representative of the deceaged; in like manner as before 
the commencement of this Act chattels real devolved on the personal 
representative from time to time of a deceased person. 

(2) The personal representatives for the time being of a deceased 
person are deemed in law his heirs and assigns within the meaning of 
all trusts and powers. 

(3) The personal representatives shall be the representative of the 
deceased in regard to his real estate to which he was entitled for an 
interest not ceasing on his death as well as in regard to his personal 
estate. 

5-( 1) Subject to the prOVISIOns of this Act, all enactments and 
rules of law, and all jurisdiction of any court with respect 1.0 the 
appointment of administrators or to probate or letters of administration 
or to dealings before probate in the case of chattels real, and with 
respect to costs and other matters in the administratioh of personal 
estate, in force before the commencement of this Act, and all powers, 
duties, rights, equities, obligations, and liabilities of a personal repre-



260 GEORGlt v No. 38. 

Administration and Probate. 

sentative in force at the commencement of this Act with respect to 
chattels real, shall apply and attach to the personal representative and 
shall have effect with respect to real estate vested in him, and in particu
lar all such powers of disposition and dealing as were betore the 
commencement of this Act exercisable as respects chattels real by the 
survivor or survivors of two or more personal representatives, as well as 
by a single personal representative, or by all the personal represent.a
tives together, shall be exercisable by the personal representatives or 
representative of the deceased with respect to his real estate. 

(2) ·Where a8 respects real e8tate there are two or mOle personal 
representatives, a conveyance of real estate devolving under this Part 
shall not be made without the concurrence therein of all such 
representatives or an order of the Court. hilt where probate is granted 
to one or some of two or more persons named as executors, whethel' 01' 

not power is reserved to the other or others to prove, any conveyance 
of the real estate may be made by the proving executor or executors 
for the time being without an order of the Court, and shall be as 
effectua.l as if all the persons named as executors had concurred 
therein. 

(il) Without pr~judice to the rights and power8 of a personal repre
sentative, the appointment of a personal representative in regard to 
real estate shall not, save as hereinafter provided, affect-

I. Any rule as to marshalling or as to administration of aSRe1s: 
H. The beneficial interest in real estate under any testamentary 

disposition: 
Ill. Any mode of dealing with any beneficial interest in real 

estate, or the proceeds of sale thereof: or 
IV. The right of any person claiming to be interested in the real 

estate to take proceedings fol' the protection or recovery 
thereof against any ]Jerson other than the personal repre
sentative. 

6-(1) In this Part" real estate" includes·-
I. Chattels real, and land in possession, remainder, or reversion, 

and every interest in or over land to which a deceased 
person was entitled at the time of his death: and 

11. Real estate held on trust or by way of mortgage or security, 
but not money to arise under a trust for sale of land, nor 
money secured or charged on land. 

(2) A testator shall be deemed to have been entitled at his death to 
any interest in real estate passing under any gift contained in his will 
which operates as an appointment under a general power to appoint 
by will. 

(3) An entailed interest of a deceased person shall be deemed an 
interest ceasing on his death, but any further or other interest of the 
deceased in the same property in remainder or reversion which is 
capable of being disposed of by his will shall not be deemed to Le an 
interest so ceasing. 

A.D. 1~5. 

Interpretation 
" real estate." 
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(4) The interest of a deceased person under a joint tenancy where 
another tenant survives the deceased is an interest ceasing on his death. 

(5) On the dpath of a corporator sole his interest in the corporation's 
real and personal estate shall ue deemed to be an interest ceasing on his 
death and shall devolve to his successor. 

PART HI. 

EXECUTORS AND ADMINISTRATORS. 

Division I.-General i rovisions. 
7 The.Court shall continne to have power to summon any person 

named as executor in any will to prove or renounce probate of the 
will, and to do such other things concerning the will as have hereto
fore been customary . 

8 Where a person appointed executor by a will-
1. Survives the testator but dies without having taken out pro

bate of the will : 
n. Is cited to take out probate of the will and does not appear 

to the citation: or 
Ill. Renounces probate of the will-

his rights in respect of the executorship shall wholly cease, and the repre
sentation to the testator and the administration of his real and personal 
estate shall devolve and be committed in like manner as if that person 
had not been appointed executor. 

9 Where an executor who has renounced probate has been 
permitted, whether before or after the commencement of this Act. to 
withdraw the renunciation and pro"e the will. the probate shall take 
effect and be deemed always to have taken effect without prejudice to 
the previous acts and dealings of, and notices to, any other personal 

. representative who has previously proved the will or taken out letters 
of administration, and a memorandum of the subsequent probate 
shall be endorsed on the original probate or letters of administration. 

10-(1) An executor of a sole or last surviving executor of a 
tf-stator is the executor of that testator. This provision shall not apply 
to an executor who does not prove the will of his testator, and, in case 
of an executor who on his death leaves surviving him some other 
executor of his testator who afterwards proves the will of that testator, 
it Rhall cease to apply on such probate being granted. 

(2) So long as the chain of such representation is unbroken, the last 
executor in the chain is the executor of every preceding testator. 

(3) The chain o.f such representation is broken by
I. An intestacv : 

II,. The failure· of a testator to appoint an executor: or 
([I. The failure to obtain probate of a will-
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?ut is not broken by a temporary grant of administration if probate A.D. 1935. 
]s subsequently granted. 

(4) Every person in the chain of representation to a testator-
I. Has the same rights in respect of the real and personal estate of 

that testator as the original executor would have had if 
living: and 

11. Is, to the extent to which the estate, whether real or personal, 
of that testator ha~ come to his hands, answerable as if he 
were an original executor. 

11 Where probatei:,- granted to one or some of two or more Right of proving 
persons named as executors, whether 0)' not power is reserved to the executors to 
other or others to prove, all the powers which are by law conferred· on exercise powers. 
the personal representative may be exercised by the proving executor lb., s. 8. 
or executors for the time being and shall be as effectual as if all the 
persons named as executors had concurred therein. 

12 Where a person dies intestate, his real and personal estate, until How property to 
administration is granted in respect thereof, shall vest in the Chief vest between 
Justice or in case there may not be a Chief Justice at any time, then in ddeath ofd ~ertsont t 
h . . . cl . h d h ecease In es a e 

t e senIor pmsne JU ge, m t e same manner an to t e same extent as and grant 
formerly in the case of personal estate is vested in the Ordinary in lh.,!'. 9. 
England. 

13 In granting letters of administration the Court shall have regard Discretion of the 
to the rights of all persons interested in the real and personal estate of court as to 
the deceased person, or the proceeds of sale thereof and, in part.icular, Pders?n.stto t,:"ho~ 
d .. . . h h '11 d b d d' a minIS ra IOn 18 a mInIstratIOn WIt t e WI annexe may e grante to a eVlsee or to be granted. 

legatee, and any such administration may be limited in any way the Ib., s. 10. 
Court thinks fi t. 

Provided that, where the deceased has died wholly intestate as to 
his real and personal estate, administration shall, if any application is 
made for that purpose, be granted to some one or more of the persons 
interested in the residuary estate of the deceased, unless by reason of 
the insolvency of the estate or of any other special circumstaIlces it is 
expedient to grant administration to some person other than the 
person who but for this provision would by law have been entitled to 
the grant of administration. 

14-( 1) Representation shall not be granted to more than four Provisions liS to 
persons in respect of the same propertv; and administration shall, if the number of 

b fi · . . ~ 1'£ ~ . cl '11 b personal any ene clary IS :10 llllant, or a lIe mterest arises un er a WI , e representatives 
granted either to a trust corporation, with or without an individual, lb 1'> • 
or to not less than two individuals. .. s. •• 

Provided that the Court in granting administration may act on such 
prima facie evidence, furnished by the applicant or any other person, 
as to whether or not there is a miaority or life interest, as may be pre
scribed by the probate rules, 
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(2) If there is only one personal representative, not being a trust 
corporation, then during the minority of the beneficiary or the sub
sistence of a life interest. and until the estate is fully administered, the 
Court may, on the application of any person interested or of the 
guardian, committee, or receiver of any such person, appoint, in accord
ance with the probate rules, one or more personal representatives in 
addition 10 the original personal representative. 

(3) This section applies to grants of representation made after the 
commencement of this Act, whether the deceased died before or after 
such commencement. 

15 Reprp.sentation may be granted in respect of the real estate of a 
deceased person or any part thereof, and either separately or together 
with his personal estate, and may also be granted in respect of real 
estate only where there is no personal estate, or in respect of a trust 
estate only, and a grant of letters of admiuistration to any real estate 
may be limited in auy way the Court thinks proper. 

Provided that, where the estate of a deceased person is known to be 
insolvent, the grant of representation to the real and personal estate 
shall not be severed except as regards a trust estate. 

representation to a 
trust corporation. 

16-( I) Where a trust corporatiGJI is appointed an executor ina 
will, either alone or jointly with another person, the court may grant 
probate to such corporation, either solely or jointly with another per
son, as the case may require, and the corporation may act as executor 
accordingly. 

lb., s. 14. 

(2) Administration may be granted to any trust (:orporation either 
solely or jointly with another person, and the corporation may act as 
administrator accordingly. 

(3) Representation shall not be granted to a syndic or nominee 
on behalf of any trust corporation. 

(4) Any officer authorised for the purpose by any such corporation 
or by the directors or governing body thereof may swear affidavits. give 
security, and do any other act or thing which the Court may require on 
behalf of the trust corporation with a view to the g-rant of representa
tion to the corporation, and the acts of such officer shall be binding on 
the corporation, and he shall be entitled to be kept indemnified by the 
corporation in regard to matters so authorised as af()resaid. 

(5) Where at the commencement of this Act any interest in real or 
personal estate is vested in a syndic on behalf ot any trust corpora
ation acting as the personal representatives of a deceased person, the 
same shall, by virtue of this Act, vest in the corporation. and the syndic 
sha 1 be kept indemnified by the corporation in regard to the interest 
so vested. 

This subsection does not apply to securit.ies registered in the name of 
a syndic, or to land, or to a mortgage or charge of which the syndic 
is registered proprietor under the Heal Property Act 1862, hut any 

- such securities, land mortgage, or charge shall be transferred by the 
syndic to the corporation~ or as the corporation may direct. 
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(6) This section has effect whether the deceased died before or after 
the commencement of this Act; and no such vesting or transfer as afore
said soal! operate as a breach of a covenant' or condition against alien
ation or give rise to a forfeiture. 

17 Where any person residen t in Tasmania has been, or hereafter 
may be, appointed to act in the affairs of a testator by an executor not 
resident in Tasmania, administration of the real and personal estate and 
effects of such testator, with an p.xemplification or other authenticated 
copy of the will or probate annexed, shall be granted to the person so 
appointed, upon such person O'ivinO' his own bond to administer with-e> e> 
out anv sureties. . "' 

18 Where administration has been granted in respect of any real or 
personal estate of a deceased person, no person shall have power to bring 
any action or otherwise act as executor of the deceased person in respect 
of the estate comprise~ in or affected by the grant until the grant has 
heen recalled or revoked. 

19-(1) While any legal proceeding touching the validity of the 
will 9f a deceased person, or for obtaining, recalling, or revoking any 
representation, is pending, the Court may grant administration of the 
real and personal estate of the deceased to an administrator, who shall 
have all the rights and powers of a general administrator, other than the 
right of distributing the residue of the real and personal estate, but 
shall be subject to the immediate control of the Court and shall act 
under its direction. 

(2) The Court may assign to any administrator appointed under 
this section reasonable remuneration out of the real and personal estate 
of the deceased or the income thereof. 
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proceeding be continued by or against the new persona] representative arlministrator. 
in like manner as if the same had been originally commenced by or lb., 8. 17. 
against him, but subject to such conditions and variations, if any, as 
that court directs. 

21-( I) If, at the expiration of twelve months from the death of a 
person, any personal representative of the deceased to whom represen
tation has been granted is residing out of the jurisdiction of the Court, 
~he Court may, on the application of any creditor or person interested 
ID the estate of the deceased, grant him special administration in the 
prescribed form of the real and personal estate of the deceased. 

(2) T.h~ Court may, for the purpose of any legal proceeding to which 
the admmlstrator under the special administration is a party, order the 
transfer into court of any money or securities belonging to the estate of 
the deceased person, and all persons shall obey any such order. 

Grant of special 
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where personal 
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is abroad. 
lb., s. 18. 
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(3) If the personal representative capable of acting as such returns 
to and resides within the jurisdiction of the Court while any legal 
proceeding to which a special administrator is a party is pending, such 
representative shall be made a party to the legal proceeding, and the 
costs of and incinental to the special administration and sueh legal 
proceeding shall be paid by such person and out of such fund as the 
court in which t.he proceeding is pending directs. 

g2 Administration, with the will annexed, shall continue to be 
granted in every case where such grant has hitherto been customary. 
and in such case the will of the deceased shall be performed and 
observed in like manner as if probate thereof had been granted to an 
executor. 

23-(1) \, here an infant is appointed or becomes sole executor of 
a will. administration, with the will annexed, shall be granted to his 
guardian, or to sucl! other person as the Court thinks fit, until the 
infant attains the age of twenty·one years; at which time, and not 
before, probate of the will may be granted to him. 

(2) The appointment in a will by a testator of an infant to be an 
executor shall not operate to transfer alJY interest in the property of 
the deceased to the infant, or to constitute him a personal representative 
for any purpose, unless and until probate is granted to him after he 
has attained full age. 

24 Every person to whom administration of the real and personal 
estate of a deceased person is granted shall, subject to the limitations 
cOlltained in the grant, have the same rights and liabilities and be 
accountable in like manner as if he were the executor of the deceased. 

25-( 1) Every person to whom a grant of administration is made 
shall give a bond (in this ~ection referred to as .. an administration 
bond") to the Registrar by the name of" The Registrar of the Supreme 
Court" and subject to the provisions of this section, if the Registrar so 
requires, with one or more sureties conditioned for duly collecting, 
getting in, alld administering the real and personal estate of the 
deceased. 

(2) The Registrar shall have power to enforce any administration 
bond or to assign it in accordance with the provisions of this section to 
SQIDfl, other person. 

(3) An administration bond shall be in such form as may be pre
scribed. 

(4,) W here it appears to the satisfaction of the Court or of a judge 
that the condition of an administration bond has been broken, the Court 
or judge may, on an application in that behalf, orner that the bond 
shall be assigned to such person as may be specified in the order, and 

~ t~e p,erson to whom the bond is assigned in pursuance of the order shall 
be. e~.titled to sue thereon in his own name as if it had been originally 
given to him instead of the Registrar, and to recover thereon as trustee 
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for all persons interested the full amount recoverable in respect of the A.D. 1_. 
breach of the condition thereof. 

(5) Without prejudice to any proceedings instituted before the com
mencement of this Act, an administration bond given before such com
mencement under any enactment. hereby repealed may be enforced, or 
assigned by the obligee, as if it had been given to the Registrar under 
this section. 

(6) Nothing in this section shall require the Public Trustee or any 
person obtaining administration to the use or for the benefit 'of His 
Majesty to give an administration bond, 

(7) Probate rules and orders may be made for providing that sureties 
to administration bonds shall not be required when the grant is made 
to a trust corporation or to two or more individuals or in any other 
proper case. 

Division II.-Duties, Rights, and Obligations. 
26 The personal representative of a deceased person shall, when 

lawfully required so to do, exhibit on oath in the Court a true and 
perfect inventory and account of the real and personal estate of the 
deceased, and the Court shall have power as heretofore to require 
personal representatives to hriug in inventories. 

Duty of personal 
representative as 
to inventory. 
15 Geo. V., c. 23, 
s.25. 

27 -(1) For any debt (including arrears of rent) due to a deceased Rights of.acti~n 
person, and for any injury to or rig-h t in, respect of his personal estate by and ;tf), ~~~; 
. h· l·£,· h· I . h 11 h l . h f personlt n.pre-
10 . IS 1 etlme, IS persona representatIve s a ave t le same rIg t 0 sentatif&,; 
actIon as the deceased would h~ve had if alive. . . Ib s.2tl. 

(2) The personal representatIve of a deceased person may mamtaui 
for any injury committed to the real estate of the d· ceased within six , 
months before his death any action which the deceased could hav~ 
maintained, hut the action must be brought within one year after his 
death, and any damages recovered in the action shall be part of the 
personal estate of the deceased. 

(3) A personal representative may distrain for arrears of a rellt charge 
due or accruing to the deceased in his lifetime on the land affected or 
charged therewith, so ItJUg as the land remains in the possession of the 
person liable to pay the rent charge or of the persons deriving title 
under him, and in like manner as the deceased might have done had 
he been living. 

(4) A personal representative may distrain upon land for arrears of 
rent due or accruing to the deceased in like manner as the deceased 
might have done had he been living. ~uch arrears may be dist.rained 
for after the termination of the lease or tenancy as if the term or interest 
had not determilled, if the distress is made-

I. \Vithin six months after the termination of the lease or 
tenancy: and 

11. During the continuance of the possession of the lessee or 
tenant from whom the arrears were due. 

The ~tatutory enactments relating to distress for rent apply to any dis
tress made pursmmt to this subsection. 
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(5) An action may be maintained against the personal representa
tive of a deceased person for any wrong committed by the decea5'ed 
within six months before his death to another person in respect of his 
property, real or personal, but the action shall be brought within six 
months after the personal representative of t.he deceased has taken out 
representation. Any damages recovered in the proceedings shall be 
payable as a simple contract debt incurred by the deceased. 

(6) Nothing in this section affects any right of action conferred by 
the Fatal Accidents Act 1934. 

28-(1) Every per~on making or permitting to be made any pay
ment or disposition in good faith under a representation shaH be indem
nified and protected in so doing, notwithstanding any detect or circum
stance whatsoever affecting the validity of the representation. 

(2) Where a representation is revoked, all payments and dispositions 
made in good faith to a personal representative under the reprEsentation 
before the revocation thereof are a valid discharge of the person making 
the same; and the personal representative who acted under the revoked 
1 epresentation may retain and reimburse himself in respect of any pay
ments or dispositions made by him which the person to whom repre
sentation is afterwards grdnted might have properly made. 

29 If any person, to the defrauditlg of creditors or without full 
valuable consideration, obtains, receives, or holds any real or personal 
estate of a deceased person, or effects the release of any debt or liability 
due to the estate of the deceased, he shall be charged as executor i!l 
his own wrong to the extent of the real and personal estate received or 
coming into his hands, or the debt or liability released, after 
deducting-

I. Any debt for valuable consideration and without fraud due to 
him from the deceased person at the time of his death: 
and 

11. Any payment made by him which might properly be made 
by a personal representative. 

30 Where a person as personal representative of a deceased perRon 
(including an executor in hii'l own wrong) wastes or converts to his 
own use any part of the real or personal estate of the deceased, and 
dies, his personal rep,'eRentative shall be, to the extent of the available 
assets of the defaulter, liable and chargeable in respect of such waste or 
conversion in the same manner as the defaulter would have been if 
living. 

31 Provision may be made by rules of court for giving f'fiect to the 
provisions of this Part so far as relates to real estate, and in particular 
fin adapting the procedure and practice on the grant of letters of 
administration to the case of real estate. 
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PA I{T IV. A.D. 1935. 
ADMlNISTRATION OF ASSETS. 

32--(1) The real and personal estate, whether legal or equitable, of Real and personal 
a deceased person to the extent of his beneficial interest therein, and estate oft d~ceased 

. . are asse S 10r 
the real and personal estate of whICh a deceased person m pursuance of payment of debts. 
any general power disposes by his will, are assets for payment of his Ib:, 8.32. 
debts, whether by specialty or simple contract, and liabilities, and any 
disposition by will inconsisten t with this enactment is void afl, against 
the creditors, and the Court shall, if necessary, administer the property 
for the purpose of the payment of the debts and liabilities. 

This subsection takes effect without prejudice to the rights of encum
brancers. 

'2) If any person to whom any such beneficial interest devolves or 
is given. or in whom any such interest vests, disposes thereof in good 
faith before an action is brought or process is sued out against him, he 
shall be personally liable for the value of the interest so disposed of by 
him, but that interest shall not be liable to be taken in execution in the 
action or under the process. 

33-( I) On the death of a person intestate as to any real or per_Trust for sale. 
sonal estate, such estate shall be held by his personal representatives- lb., s. 33. 

1. As to the real estate upon trust to sell the same: and 
II. As to the personal estate upon trust to call in, sell, and con

vert into money such part thereof as may not consist of 
money--

with power to postpone such sale and conversion for sllch a peri0d as. 
the personal representatives, without being liable to account, may think 
proper, and so that any reversionary interest be not sold until it falls 
into possession, unless the per~ollal representatives Ree special reason 
for sale, and so also that, unless required for purposes of administration 
owing to want of other assets, personal chattels be not sold except for 
special reason. 

("2) Out of the net money to arise from the sale and conversion of 
such real and per30nal estate, after payment of costs, and out of the 
ready money of the deceased, so far as not disposed of by his will, if 
any, the personal representative shall pay all such funeral, testamentary 
and administration expenses, debts, and other liabilities as are properly 
payable thereout, having regard to the rules of administration contained 
in this Part, and out of the residue of the said money the personal 
representative shall set aside a fund sufficient to provide for allY 
pecuniary legacies bequeathed by the will, If any, of the deceased. 

,:3) During the minority of any beneficiary or the subsistence of any 
life interest, and pending the distribution of the whole or any part of 
the estate of the deceased, the personal representatives may invest the 
residue of the said money, or so much thereof as may not have 
been distributed, in any investments for the time being authorised by 
law for the investment of trust money, with power at the discretion of 
the personal representatives, to change such investments for others of a 
like nature. 
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(4) The residue of the said money, and any investments for the 
time being rppresenting the same, including (but without prejudice to 
the trust f0r sale l any part of the estate of the deceased which may be 
retained unsold and i!'l not required for the admini'ltration purposes 
aforesaid, is in this Act referred to as "the residuary estate of the 
intestate." . 

(5) The income (including net rents ano profits of real estate and 
chattel!'l real after payment of rates, taxes, rent, costs of insurance, 
repairs, and other outgoings properly attributable to income) of so 
much of the real and personal estate of the deceased as may not be 
disposed of by his will, if any, or mlly not be required for the 
adminii'tration purposes aforesaid, may, however such estate is invested, 
as from the death of the deceased, be treated and applied as income, 
and for that purpose any necessary apportionment may be made 
between life tenant and remainderman. 

(6) Nothing in this section affects the rights of any creditor of the 
deceased, or the rights of the Crown in respect of any duty payable 
under the Deceased Persons' E.~tale.5 Duties Act 193 J. 

(7) Where the deceased leaves a will, this section has effect subject 
to the provisions contained in the will. 

34- (1) Where the estate of a deceased person is insolvent, his real 
and personal estate shall be administered in accordance with the rules 
set out in Part 1. of the !'lecond schedule. 

(2) The right of retainer of a personal representative and his right 
to prefer creditors may be exercised in respect of all assets of the deceased, 
but the right of retainer shall only apply to debts owing to the personal 
representative in his own right, whether solely or jointly with another 
person. Subject as aforesaid, nothing in This Act afJects the right of 
retainer of a personal representative. or his right to prefer creditors. 

(3) Where the estate of a deceased person is solvent, his real and 
personal estate shall, subject to the rules of court and the provisions 
hereinafter contained as to charges on property of the deceased, and to 
the provisions, if any, contained in his wilL be applicable towards the 
discharge of the funeral, testamentary, and administration expenses, 
debts, and liabilities payable thereout in the order ment.ioned in Part 
11. of the second schedule. 

35-( 1) Where a person dies possessed of, or entitled to, or under 
a general power of appointment by his will disposes of, an interest in 
property which at the time of his death is charged with the payment 
of money, whether by way of mortgage, equitable charge, or other. 
wise, including a lien for unpaid purchase money, and the deceased has 
not, bv will, deed, or other document, signified a contrary or other inten· 
tion, the interest so charged shall, as between the different persons 
claiming through the deceased, be primarily liable for the payment of 
the charge; and every part of the said interest, according to its value, 
shall bear a proportionate part of the charge on the whole thereof. 
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(2) Such contrary or other intention shall not be deemed to be A.D. 1985. 
I"ignified by-

I. A general direction for the payment of debts or of all the 
debts of the testator out of his personal estate, or his resid
uary real and personal estate, or his residuary real 
estate: or 

n. A charge of debts upon any such e~tate-
unless such intention is further signified by words e~pressly or by 
necessary implication referring to all or some part of the charge. 

(3) Nothing in this section affects the right of a person entitled to 
the charge to obtain pdyment or satisfaction thereof either out of the 
other assets of the deceased or otherwise. 

36-(1) A personal representative may assent, in. the appropriate Effect of assent 
form in the fourth schedule, to the vesting in any person who, whether bl' cOIlVeyajlCe 

by devise, bequest. devolution, or appropriation, may be entitled r!pf:::~~ative. 
thereto, either beneficially or as a trustee or personal representative, of Ib 30 
any estate or intert-'st in real estate to which the testator 01' intestate was ., s .• ~. 
entitled or over which he exercised a generf-ll p(lwf'r of' appointment by 
his will, and which devolved upon the personal representative. 

(2) The a~~f'nt shall operate to vest in that penwn t.he estate or 
interest to which the assent relates, and, unless i:l contrary intention 
appears, the assent shall relate back to the deatl. of the deceased. 

(3) The statement in an assent that a person assents as pm'sonal 
representative shall have the like eflect as regards implied covenants as 
would follow from the like statement in a deed of convevanoe. 

(4) An assent to the vesting of any estate or inteT~st. shall be in 
writing, signed by the personal I'epre~entative, and shall name the per
son in whose favour it is given, and shall operate to vest in that person 
the estate to which it relates. 

(5) An assent to the vesting in a named person of a partial interest 
in property sh;dl operate as an assent. in favour of the remaindermen. 

(6) A conveyance of an estate or interest by a personal representative 
to a purchaser shall not be invalidated by reason only that the purchaser 
may have notice that all the debts, liabilities, funeral and testa
mentary or administration expense!", duties, and legacies of the 
deceased have been discharged or provided for. 

(7) An assent or conveyance given or made by a personal repre
sentative'Shall not, except in favour of a purchaser of an estate 01" interest, 
prejudice the right of the personal representative or any other person 
to recover the estate or interest to which the assent or conveyance 
relates, or to be indemnified out of such estate or interest against any 
duty, debt, or liability to which such estate or interest would have 
been subject if there had not been any assent or conveyance. 

(8) A personal representative may, as a condition of giving an 
assent or making a conveyance, require security for the discharge of 
any such duty, debt, or liability, but shall not be entitled to postpone 
th.e.giving of ~n assent merely by reason of the subsistence of any such 
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duty, debt, or liability, if reasonable arrlln~·f'ments can be made for 
discharging- the same; and an assent may he given subject to any 
estate or charge by way of mortgage. 

(9) In this section .. purchaser" means a purchaser for money or 
money's worth. 

(10) No stamp duty or registration fee shall be payabJe in respect 
of an assent given as provided by subsection (1) hereof. 

37- (1) All conveyances of any interest in real or personal estate 
made to a purchaser, either before or after the commencement of this 
Act, by a person to whom probate or letters of administration have 
been granted are valid, notwithstanding any subsequent revocation or 
variation, either before or after the commencement of this Act, of the 
probate or administration. 

(2) This secti.on takes effect without prejudice to any order of the 
Court made before the commencement of this Act, and applies whether 
the deceased died before or after such commencement. 

38-(1) An assent or conveyance by a personal representative to a 
person other than a purchaser does not prej udice the right~ of any 
person to follow the property to which the assent or conveYllnce relates 
or any property representing the same into the hands of the person in 
whom it is vested by the assent or con veyan('e, or of any other person, 
lIot being a purchaser, who may have received the same or in whom it 
may be vested. 

(2) Notwithstanding any such assent or conveyance, the Court may, 
on the application of any creditor or other person interested-

I. Order a sale, exchange, mortgage, charge, lease, payment, 
transfer, or other transaction to be carried out which the 
Court considers requisite for the purpose of giving effect 
to the rjghts of the persons interested: 

11. Declare that the person, not being a purchaser, in whom 
the property is vested is a trustee for those purposes: 

Ill. Give directions ['especting the preparation and execution of 
any conveyance or other instrument, or as to any other 
matter required for giving effect to the order: and 

IV. Make any vesting order or appoint a person to convey in 
accordance with the provisions of the Trustee Act 1898. 

(3) This section does not prejudice the rights of a purchaser or a 
p~rson ?eriving title under him, bllt applies whether the deceased 
dIed before or after the commencement of lhis Act. 

.39-( I) In d~aling with the real and ~ersonal estate of the deceased, 
hIS personal representatives shall, for the purposes of administration, 
?r during a minority of any beneficiary or the subsistence of any life 
mterest or until the period of distribution arrives, have-

I. The same powers and discretions, including power to raise 
money by mortgage or charge, whether or not by deposit 
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of documents, as a personal representati~e had before the A.D, l~fJ5~ 
commencement of this Act with respect to personal estate ---
vested in him: and 

n. All the powers, discretions, and duties conferred or imposed 
by law on trustees for sale, and so that every contract 
fQtered into by a personal representative ahall be binding 
on and be enforceable again!!t and by the personal repre
sentative for the time being of the deceased, and may be 
carried into effect, or be varied or rescinded, by him; and, 
in the case of a contract entered into by h\s predecessor, as 
if it had been entered into hy himself. -

(2) Nothing in this section shall affect the right of any person to 
require an assent or conveyance to be made. 

(3) This section applies whether the deceased died before Qr ~ft~r 
the commencement of this Act. 

40-( I) The personal representative may appropriat('! any pitl'! of Powers of 
the real or personal estate, including thing!; in action. of the d~a~ep per$O~al repre
in the actual condition or state of investment thereof at the tim~ pf sentatJv~ ~ to 
appropriation, in or towards satisfaction of any legacy bequeathed by ~he approprla IOn. 
deceased, or of any other interest or share in his propt!rty. whether 
settled or not, as to the personal representative may aecm just and 
reasonable, according to the respective rights of the persons int~r@sted 
in the property of the deceased : Provided that- . 

J. A~ appropriation s~all not be made under thi~ section so as 
to affect prejudicially any specific devise 01' beqlle~t: 

11. An appropriation of property, whether or nut being an invest
ment authorised by law or by the will, if ilny~ pf the 
deceased for the investment of money subject t9 a trlJSt, 
shall not, sa ve as hereinafter mentioned, be rpade ppder this 
section except with the following consents-

(a) When made for the benefit of a person absolu,t~ly 
and beneficially entitled in posse~ion, the ~OI;lI~gpt 
of that person: 

(b) When made in respect of any settled le~acy, shaF(;l! Qr 
intei'est, the consent ot either the trllstee thertWf, 
if any (not being also the personal representative), 
or the person who for the time beillg may he 
entitled to the income: 

If the person whose consent is so required as afuresaid is an 
infant or a lunatic 01' defective, the copsen.t shaH be given 
on his behalf by his parents or parent, testamentary or other 
guardian, committee, or receiver, or if, in the case Qf an 
infant, there is no such parent or guardian. Py the Court 
on the application of his next friend: 

Ill. No consent, S1j.ve of such tru"tee as aforeHaid. shall be req~ired 
on behalf of a person who nJay come into _ existence aft~r 
the time of appropriation, or who (l(lnnot be found or asc~r
taiped at that time : 
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IV. If no committee 01' receiver of a lunatic or defective has been 
appointed, then, if the appropriation is of. an investment 
authorised by law or by the will, if any, of the deceased for 
the investment of money subject to the trust, no consent 
shall be required on behalf of the lunatic or defective: and 

v. If, independently of the personal representative, there is no 
trustee of a settled legacy, share, or interest, and no person 
of full age and capacity entitled to the income thereof, no 
consent shall be required to an appropriation in respect of 
such legacy, share. or interest, provided that the appropria
tion is of an investment authorised as aforesaid. 

(2) Any property duly appropriated under the powers conferred by 
this section shall thereafter be treated as an authorised investment, and 
may be retained or dealt with accordingly. 

(3) For the purposes of such appropriation, the personal representa
tive may ascertain and fix the value of the respective parts of the real 
and personal estate and the liabilities of the deceased as he may think 
fit, and shall for that purpose employ a qualified valuer in any case 
where such employment may be necessary; and may make any convey
ance, including an assent, which may be requisite for giving effect to 
the appropriation. 

(4) An appropriation made pursuant to this section shall bind all 
persons interested in the property of the deceased whose consent is not 
hereby made requisite. 

(5) The personal representative shall, in making the appropriation, 
have regard to the rights of any person who may thereafter come into 
~xistence, or who cannot be found or ascertained at the time of the 
appropriation, and of any other person whose consent is not required 
by this section. 

(6) This section does not prejudice any other power of appropriation 
conferred by law or by the will, if any, of the deceased, and takes 
effect with any extended powers conferred by the will, if any, of the 
deceased, and, where an appropriation is made under this section in 
respect of a settled legacy, share, or interest, the propert.y appropriated 
shall remain subject to all trusts for sale and powers of leasing, disposi-

.. tion, and management, or varying investments, which would have 

. been applicable thereto or to the legacy, share, or interest in respect of 
which the .appropriation is made, if no such appropriation had been 
made. 

\ 7) If, after any real estate has been appropriated in purported exer
cise of the powers conferred by this section, the person to whom it was 
conveyed disposes of it or any interest therein, then, in favour of a 

'purchaser, the appropriation shall be deemed ~ to have been made 
in accordance with the requirements of this section and after all 
requisite consents, if any, had been given. 

(8) In this section, a settled legacy, share, or interest includes any 
legacy, share, or interest to which a person is not absolutely entitled in 
possessioil at the date of the appropriation, also an annuity, and 
" purchaser" means a purchaser for money or money's worth. 
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(9) This section applies whether the deceased died intestate or not, A.D. 1935. 
and whether before or after the commencement of this Act, and 
extends to property over which a testator exercises a general power of 
appointment, and authorises the setting apart of a fund to answer an 
annuity by means of the income of that fund or otherwise. 

41-(1) Where an infant is absolutely entitled under the will 01' Power to appoint 
on the intestacy of a person dying before or after the commencement trustees of infants' 
of this Act to a devise or legacy, or to the residue of the estate of the property. 
deceased, or any share therein, and such devise, legacy, residue, or 
share is not under the will, if any, of the deceased, devised or bequeathed 
to trustees for the infant, the personal representatives of the deceased 
may appoint a trust corporation or two or more individuals not exceed-
ing four (whether or not including the personal representatives or one 
or more of the personal representatives). to be the trustee or trustees of 
such devise. legacy, residue, or share for the infant, and to be trustees 
of any land devised or any land being, or forming part of, such residue 
or share for t.he purposes of the Settled Land .11 ct 1884, and of the 
statutory provisions relating-to the management of land during a min-
ority. and may execute or do any assurance or thing requisite for 
vesting such devise, legacy, resid ue, or share in the trustee or trustees 
so appointed, 

(2) On such appointment the personal representatives, as such, shall 
be discharged from all further liability in respect of such devise, legacy, 
residue, or share, and the same may be retained in its existing 
condition or state of investment, or may be converted into money, and 
such money may be invested in any authorised investment. 

(3) Where a personal representat.ive has, before the commencement 
of t his Act, retained or sold any such devise, legacy, residue, or share, and 
invested the same or the proceeds thereof in any investments in which 
he was authorised to invest money subject to the trust, then, subject to 
any order of the Court made before such commencement, he shall not 
be deemed to have incurred any liability on that account, or by reason 
of not having paid or transferred the money or property into Court. 

42-( 1) A personal representatiYe, before giving an assent or Obligation of 
making a conveVrlnce in favour of any person entitled, may permit perso~al repre-
1 ~ k . I d I . h II sentatlve as to t lat person to ta e posseSSIOn of the and, an sue 1 possessIOn s a giving possession 

not prejudicially affect the right of the personal representative to take ofland and 
or resume possession nor his power to convey the land as if he were in powers of the 
possession thereof, but subject to the interest of any lessee, tenant, or Court. 
occupier in possessioll or in actual occupation of the land. 

(2) Any person who as against the personal representative claims 
possession of real estate, or the appointment of a receiver thereof, or a 
conveyance thereof, or an assent to the vesting thereof, or to be regis
tered as the prlJprietor thereof under the Real Property Act 1862, may 
apply to the Court for directions with reference thereto, and the Court 
may make such vesting or other order as may be deemed proper, and 
the provisions of the Trustee Act 1898, relating to vesting orders and to 
the appointment of a person to c0nvey, shall apply in respect thereof, 
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. (3) This 5:ection applies whether the deceased died before or aft.er 
the commencement of this Act. 

Power to postpone 43 Subject to the foregoing provisions of this Act, a personal rep-
distribution. resentative is hot. bound to distribute the estate of the deceased before 

the expiration of one year from the death. 

Succession on 
intestacy. 

PART V. 

DISTRIBUTION OF RESIDUARY ESTATE OF INTESTATE. 

44-(1) The residuary estate of an intestate shall be distributed 
in the manner, or be held on the trusts, set forth in this section. 

(2) H-
T. The net value of the residuary estate doe!! not exceed one 

thousand pounds: or 
11. The intestate leaves no issue-

the residuary estate shall be held upon trust for the surviving husband 
or wife absolutely. 

(3) If the net value of the residuary estate exceeds one thousand 
pounds, and the intestate leaves issue, the re.;;iduary estate shall, subject 
to the provisions of subsection (4) hereof, stand charged with the 
payment to the surviving husband or wife of the sum of one thousand 
pounds with interest thereon at the rate of fOllr pounds per centhm 
per annum from the date of the death until pa.id or appropriated, and 
sllbject to providing for such sum and interest, where payable, the 
residuary estate shall be held-

1. As to one-third of the balance upon trust for the surviving 
husband or wife: and 

n. As to the remaining two-thirds thereof on the st.atutory 
trusts for the issue of the intestate. 

(4) If the intestacy is partial only any benefit to which the surviving 
husband or wife is entitled under the will of the intestate shall, suhject 
to any contrary intention expressed in the will, be taken as being gi ven 
in or towards satisfaction ot the interest of the surviving husband or 
wife under paragraph I. of subsection (2) hereof or of the charge of 
one thousand pounds provided by subsection (3) hereof, as the case 
may be ; and such interest or charge shall take effect, and the payment 
thereof be made, only if the surviving husband or wife brings such 
benefit into account at a valuation to be made as at the death of the 
intestate, in accordance with the r<::quirements of the personal repre
sentative. 

(6) If the intestate leaves issue, but no husband or wife, the 
residuary estate shall be held on the statutory trusts for the issue of 
the intestate. 

(6) If the intestate leaves no widow or widower, and no issue but 
one or both parents, the residuary estate of' the intestate shall be held 
in trust for such parent? or for both in equal shares, !is the case may 
be. . . 
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(7) If the intestate leaves no widow or \1\'idower, and no issue or A.D. 1935. 
parent, the residuary estate of the intestate shall be held in trust for 
the following persons living at the death of the intestate and in the 
following order. namely, on the statutory trusts-

I. First, for the brothers and sisters of the intestate, whether to 
the whole blood or the half blood: 

lI. Secondly, if no person takes an absolutely vested interest 
under paragraph 1. hereof, for the grandparents of the 
intestate, and, if more than one survive the intestate, in 
equal shares: . 

ITI. Thirdly, if no person takes an absolutely vested interest 
under paragraph J. or paragraph u. hereof, for the uncles 
and aunts of the intestate (whether brothers or sisters of 
a parent of the intestate of the whole blood or the half 
blood\-

and, if no person takes an absolutely vested interest under any of 
the foregoing paragraphs hereof, the residuary shall be held in trust 
for the next-of-kin of the intestate according to the civil law; but 
there shall be no representation in relation to persons erHitled under 
this provision. 

(8) A husband and wife shall, for all purposes of distribution or 
division under the foregoing provisions of this' section, be treated as 
two persons. 

45-(\) In default of any person taking an absolute interest under Bona vacantia. 
the provisions of section forty-four, the residuary estate of the intes-
tate shall belong to the Crown as bona vacantia, and in lieu of any 
right of escheat. 

(2) The Governor, out of any property devolving on the Crown 
under this section. may make such provision, if any, as he may think 
fit for dependants, whether kindred or not of the intestate, and other 
persons for whom the intestate might reasonably have been expected to 
make provision. 

(3) All the provisions of this section shall have effect in respect of 
any property of an intestate which, at the commencement of this Act, 
had become the property of His Majesty by way of escheat, whether 
so found on inquisition or not. 

46-(1) Where under thjs Part the residuary estate of an intestate, ~tatutory tru~ts 
or any part thereof is directed to be held on the statutorv trusts for the In favour of Issue 
. f h' ' .. and other Issue 0 t e mtestate, the same shall be held upon the followmg trusts, relatives. 

namely: - . Ib., s. 47. 
I. to trust, m equal shares if more than one, for all or any of 

the children or child of the intestate, living at the death of 
the intestate, who attain the age of twenty-one years or 
marry under that age, and for all or any of the issue living 
at the death of the intestate who attain the age of twenty
one or marry under that age of any child of the intestate 
who predeceases the intestate, Sllch issue to take through 
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all degrees, according to their stocks, in equal shares if 
more than one, their share which their parent would have 
taken if living at the death of the intestate, and so that no 
issue shall take whose parent. is living at the death of the 
intestate and so capable of taking: 

n. The statutory power of advancement, and the statutory pro
visions which relate to maintenance and accumulation of 
surplus income, shall apply, but when an infdnt marries 
such infant shall be entitled to give valid receipts for the 
income of the infant's share or interest: 

m. Where the property held on the statutory trusts for issue is 
divisihle into Fhares, then ;.my money or property which, 
hy way of advancement or on the marriage of a child of the 
intestate, has been paid to such child by the intestate or 
settled by the intestate for the benefit of sllch child (includ
ing any life or less int~rest and including property coven· 
anted to be paid or settled) shall, subject to any contrary 
intention expr~ssed or appearing from the circumstances of 
the case, be taken as being so paid or settled in or towards 
satisfaction of the share of such child or the share which 
such child would have taken if living at t.he death of the 
intestate, and shall he brought into account at a valuation 
(the value to be reckoned as at the death of the intestate) 
in accordance with the requirements of the personal rep
resentatives: 

IV. The personal representatives may permit any infant conting
ently int{'rested to have the use and enjoyment of any 
personal chattels in such manner and subject to such 
conditions (if any) as the personal representatives may 
consider l'easonable, and without being liable to account 
for any consequential loss. 

(2) If the trusts in favour of the issue of the int.estate fail by reason 
of no child or other issue attaining an absolutely vested interest-

I. The residuary estate :of the intestate and the income thereof 
and all statutory accumulations, if any, of the income 
thereof, or so much thereof as may not have been paid or 
applied under any power affecting the same, shall go, 
devolve, and be held under the provisions of this Part 
as if the intestate had died without leaving issue living 
at the death of the intestate: 

n. References in this Part to the intestate" leaving no issue" 
shall be construed as "leaving no issue who attain an 
absolutely vested interest" : 

IIl. References in this Part to the intestate" leaving issue" or 
"leaving a child or other issue " shall be construed as 
" leaving issue who attain an absolutely vested interest." 

(3) Where under this Part the residuary estate of an intestate or any 
part thereof is directed to be held on the statutory trusts for any class 
of relatives of the intestate, other than issue of the intestate, the same 
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shall be held on trusts corresponding to the statutory trusts for the issue A.D. 1935. 
of the intestate (other than the provision for bringing any money or 
property into account) as if such tl'Usts, other than as aforesaid, were 
repeated with the substitution of references to the members or member 
of that cla8s for references to the children or child of the intestate. 

47 Where any person dies leaving a will effectively disposing of Partial intestacy. 
part of his property, this Part shall have effect as respects the part of Ib .• s. 49. 
his property not so disposed of subject to the provisions containea 1Il 

the will and subject to the following modifications-
I The requirements in section forty-six as to bringing pro

perty into account shall apply to any beneficial interests 
acquired by any issue of the deceased under the will of the 
deceased, but not to beneficial interests so acquired by any 
other persons: and 

n. The pe1'80nal representative shall, subject to his rights and 
powers for the purposes of administration, be a tl'Ustee for 
the persons entitled under this Part in respect of the part 
of the estate not expressly disposed of unless it appears by 
the will that the personal representative is intended to take 
such part beneficially. 

PART VI. 

PROBATE AND ADMINISTRATION GRANTED IN THE UNITED 
KlNGDOM OR A BRITISH POSSESSION. 

48- (1) When probate of the will or letters of administration to 
the estate of any deceased person who has left any property, whether 
real or personal, within the State, has or have been at any time 
granted by any court of competent jurisdiction in the United Kingdom 
or any of the Australasian Colonies-· . 

01 I. The executor or administrator therein named, whether he be 
within the jurisdiction of the court or not, may, either per
sonally or by some proctor on his behalf, produce the same 
to the Registrar, and deposit a verified copy thereof in his 
office: or 

H. Any person duly authorised by power of attorney under the 
hand and seal of such executor or administrator may, either 
personally or by some proctor on his behalf, produce such 
probate or letters of administration and power of attorney, 
accompanied by an affidavit that such power of attorney 
has not been revoked, to the Registrar, and may deposit, 
verified copies thereof in his office. 

(2) When such documents have been produced and verified copies 
thereof deposited as aforesaid by or on behalf of such executor or adminis
trator or person so authorised by power of attorney, such probate or letters 
of administration shall be sealed with the seal uf the Court, and shall 

Resealing- of 
probate, &c. 
granted beyond 
the State in 
certain cases. 
57 Vict. No. 4, 
s. 4. 
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have the like force and effect and the same operation in this State as if 
it or they had been uriginally granted in this State; and every such 
executor of any such will and administrator of any such estate and 
person authorised by power of attorney as aforesaid !!hall perform the 
same duties and shall have the same rights, and every such executor 
and administrator and person authorised by power of attorney as afore
said, and the estate of every sueh deceased person, shall be subject to 
tile same liabilities and obligations as if such probate or letters of 
administration had ueen originally granted by the Court 

49-( I) Before the seal of the Court is affixed to any such probate 
or lettf'Ts of administration, the person applying therefor, or some 
proctor on his behalf, shall give public notice in the Gazette and two 
newspap~rs published in different parts of the State of his intention to 
apply for such seal to be affixed, and an affidavit shall be filed stating 
that such advertisement was duly published at least fourteen days before 
the making of such affidavit, and that nu caveat has been lodged up to 
the morning- of making the application. 

(2) Any person may lodge with the Registrar a caveat agoainst the 
sealing of any such probate or letters of administration, and such caveat 
shall have the same effect and shall be dealt with in the same manne.r 
as if it were a caveat against the granting of probate or of letters of 
administration. 

50-(1) The seal of the Court shall 110t be affixed to any such 
probate of the will or letters of administration until the prescribed 
statements of the estate of such deceased person are filed, and until all 
such probate, stamp, and other duties, if any, have been paid as would 
have been payable if such probate or letters of administration had been 
originally granted by the Court. 

(2) No such letters of administration shall be so sealed until such 
affidavits have been filf'd and such bond has been entered into as would 
have been required if such letters had been originally granted by the 
Court. 

(3) Any such statement may be made and verified by the executor 
or administrator, as the case may be, or by some person on his behalf, 
and any such bond may be entered into by such administrator outside 
Tasmania before any commissioner of the Court for takingo affidavits 

51 The Court or a judge, on the application of any creditor of the 
estate of any deceased person, may require that adequate security be 
given for the payment of debts due from such estate to creditors 
residing in this State, before the seal of the Court is affixed to the 
probate of the will or letters of administration of the estate of such 
deceased per!!on under this Part. 

52 Upon the sealing as aforesaid of any such probate or letters of 
administ.ration to the estate of any deceased person, every such 
executor or administrator therein named, or person by such executor 
or administrator duly authorised as aforesaid by power Qf attorney, as 
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the case may be, shall be deemed to be for every purpose the executor 
or ad ministrator of the estate of such deceased person within the 
jurisdiction of the Court. 

53 Tile Governor, on being satisfied that the legislature of any 
British possession has made adequate provision for the recognition in 
that pos~essi()n of probates and letters of administration granted by 
the Court, may, by proclamation, declare that this Part shall, subject to 
any exceptions and modification,,; specified in the proclamation, apply 
to that possession, and thereupon, while such proclamation is in force, 
this Part shall apply accordingly. 

PART VII. 

PROTECTION OF REPRESENTATIVES. 

54-(1) Any personal representative may, at any time after repre
sentation has been granted to him, advertise for claims against the 
estate of the testator or intestate as provided by this Act. 

(:2) Every such advertisement shall contain the name of the testator 
or intestate and the names and additions of the executor or adminis
trator, and shall require all claims against the estate of t.he testator or 
intestate to be sent to the Registrar in writing on or before a day to 
be specified in the advertisement as hereinafter provided. 

(3) All such advertisements shall be published in the Gazette and 
in one newspaper published in Hobart and one published in Laun
ceston; if the testator or intestate resided elsewhere in this State than 
either of those cities, one of such advertisement,. may be published in a 
newspaper, if any, published at any place which is nearer I,han the 
nearer of the said cities to the place where he so resided. 

(4) If the personal representative has reason to believe that any 
person having any claim against the estate of the testator or intestate 
is resident in any other State or in New Zealand, he shall publish an 
advertisement in a newspaper published in the city or district in that 
State or in New Zealand, as the case may be, where he believes such 
person to have been resident at the date of the death of the testator or 
intestate; or, if the personal representative has reason to believe that 
any person having any daim against the estate is resident outside 
Australia and New Zealand, he shall callse an advertisement to be 
published in the London Gazette. 

(5) The executor or administrator shall have regard to the business 
carried on by the testator or intestate in his lifetime in determining the 
places at which advertisement.s shol1-ld be published. 

(6) The day specified as that oln or before which claims against 
the estate are to be sent to the Registrar shall b~ the same in every 
such advertisement relating to suc9 estate. . 

! 
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(7) The day to be specified as aforesaid shHIl, if the advertist'ments 
are published-

I. Only in this State, be not less than one nor more t1mn two: 
H. In anv other State or New Zealanrl, be not less than two nor 

mo~e than four: 
m. In Lundon, be not less than four nor more than eight--

months after the last of such publications. 
(8) The personal representaTive sjlall file with the Registr'ar an affi

davit stating what advertisements have bee;l published as aforesHid, and 
the Gazettes and newspapers in which the advt'rtisements are so pub
lished, and the same when Sf) filed shall be priml; facie evidence of the 
publication of' tile adverti . .;.ements and of tile dates uf publication. 

(9/ All claims against rhe e!ltate uf an~' testatur or intestate which 
shall be sent to the Registrar as directed by allY such advertisement 
shall be recorded hy the Rt"gistrar in a bvok to be called "The Claims 
Book," aud withiu one week after the recei pt thereof by the Rrgistrar 
shall be transmitted by him to the personal representative. 

55 After the day specified in the advertisement for claims to be 
sent in, the personal representative shall be at liberty to pay and dis
tIibute the assets of the testator or intestate in his hands, in due 
course of administration, so far as respects the claims uf which he then 
has notice, whether as a result of such claims being filed as provided 
by this Act or otherwise; and, if after satisfying, or retaining sufficient 
to satisfy, the claims of which he has notice as aforesaid t here is any 
residue or surplus of assets, he may payor distribute the same amongst 
the legatees or ne:x:t-of-kin entitled thereto. 

5«5-·(1) After the day specified in the advertisement for claims tu be 
sent in, the personal representative shall file with the Registrar an account 
in writing, under the hand of such representative, of all the assets of 
the testator or intestate which have come tu his hands, possession, or 
knowledge, or to the hands or possession of any other person for him; 
and of the payment and distribution, or retainer, of so much of the 
same assets as have been paid. distributed, or retained, and of the assets, 
if any, then remaining in his hands, and with the names and additions 
of the legatees or next-of-kin to whom any of the assets have been paid 
or delivered. 

(2) In such account the personal representative shall be entitled 
to have credit for payments made by him before the day specified in 
the advertisement for claims to be sent in, except as against claimants 
of whose claims he has notice and who are prejudiced by such 
payments. 

(3) Upon such account being filed, the executor or administrator 
shall be deemed to have duly administered the assets so accounted for, 
so far as the same have been paid or distributed, and shall be released 
from all claims and demands on him as executor or administrator 
in respect of the assets so paid or distributed, except at the suit or on 
the behalf of persons who have filed claims on or before the day 
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specified for that purpose, or of whose cl~ims the executor 01' adminis
trator has otherwise then had notice, and except also at the suit or on 
the behalf of persons having claims against the estate who are residentin 
an y other State or New Zealand, w here the advertisement has not been 
published as aforesaid, and any such person resident elsewhere than in 
any other State or New Zealand where the advertisement has not been 
published in London as provided by section fifty-four. 

57 Save as respects such release~ nothing herein contained shall 
prevent any legatee, next-of-kin, or other perRon. having any claim 
against the estate, from taking such proceedings as he might have taken 
if this Act had not been passed ; and nothing herein contained shall 
prevent an executor or administrator from declaring the estate in his 
hands insolvent. 

58 If any proceeding in the Court shall be instituted for the 
administration of the estate of a testator or intestate, the personal 
representative shall stay all proceedings under this Act from the time 
he receives notice of such suit or other proceeding; but he shall be 
allowed his costs of any proceedings he may have taken under this Act 
up to that time. 

A.D. '1935. 

Rights of claim
ants. 

Proceedings 
under thil' Act to 
be etayed in 
certain cases. 

59 If after such account as aforesaid, or any account of future Release to be in 
assets, as hereinafter mentiont'd, has been filed, it is made to appear force except .as to 
that any claim entered therein was erroneously allowed or satisfied, or e.rrors or omIS
that any payment entered therein was erroneously made or charged, or ~ons. 
that any part of the assets had ,been omitted in such account, the h. 

release to the persona] representative hereinbefore mentioned shall 
nevertheless be and remain in force, save only as respects such error or 
omission. 

60 Nothing contained in this Part shall prejudice or affect any Rights of 
right or remedy which a person having any claim against the estate claimants aglli!Ult 
of a testator or intestate has against anv leO'atee or next-of-kin who lega!ees and next-
h . .~ I:) of-km preserved. 

as receIved assets of the testator or mtestate; and an executor or ., . 
administrator having or retaining assets as ~ legatee or next-of-kin 
shall be responsible to any such person in the same way as any other 
legatee or next-of-kin. 

61 If, after filing such account as provided by this Part, any further 
asset.s !'hall come to the hands, possession, or knowledge of the personal 
representative, or to the hands or pf)ssession of ~my other person for 
him, he shall be at liberty to dispose of and acco.unt for. and shall be 
deemed to have duly admilllstel'eU, and shall be released from the same, 
in the same manner, and to the !'lame extent, as is herein before provided 
with respect to the original assets; save only that persons of whose claims 
he has notice at the time of the paymeut or distribution of such future 
assets shall have the same rights and remedies hS respects those assets 
which persons of whose claims the executor or administrator had notice 
at the time of the payment or distribution of the origLJal assets had 
with respect to such original assets. 

Further assets to 
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origillal assets. 
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62 In this Part" State" means State of the Commonwt'alth, and 
includes any territory of the Commonwea1th, and "claim" includes 
any debt. due by a testator or intestate, and also any matter or thing 
for which an executor or administrator is in that character liable 
or responsible at law or in equity. 

PART VIII. 
SUPPLEMENTAL. 

63-(1) Where land held under the Real Property Act 1862 or 
any interest therein devolves under this Act upon the personal 
representative of a deceased person the personal representative shaH 
produce to the Recorder of Titles-

I. The probate, letters of administration or other authority 
constituting him as such personal represen tative : and 

11. An application in the form prescribed under the said Act to 
be registered as proprietor of such land or interest 

(2) The Recorder shall enter in the register and on the instrument 
evidencing title to the land or interest transmitted-

I. The date ·of such probate, letters of administration, or 
authority: 

11. The date and hour of production of the same to him: and 
III. Such other particulars as he may think necessary-

and thereupon the personal representative shall be the registered 
proprietor of such land or interest. 

(3) The Recorder shall endorse a memorandum of such registration 
on such probate, letters of administration, or other authority produced 
to him. 

64 The Court may make all such orders as may be necessary for the 
due administration of the real and personal estate and effects of any 
deceased person, and also for the payment out of such real and per
sonal estate and effects to the persons administering the same of any 
costs, charges, and expenses which may have been lawfully incurred by 
them, and also such commission or percentage, not exceeding five pounds 
per centum, for their pains and trouble therein as shall be just and 
reasonable; and if any executor or administrator shall neglect to pass 
his accounts, or dispose of the real and personal estate and effects of any 
deceased person, at the time and in the manner directed, it shall be laW
ful for the Court, on the application of any person aggrieved by such 
neglect, to order and direct that such executor or administrator shall 
pay interest at a rate not exceeding eight pounds per centum per annum 
for such sums of money as from time to . time shall have been in his 
hands, and the costs occasioned by the application. 

65 If any person retains or conceals, or is privy to th~ retention or 
concealment of, a will with intent to defraud any person, the person 
defrauded and lany person claiming under him, shall have an action 
for damages against such firstmentioned person for any loss sustained 
by reason of such retention or concealment. 
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66-(1) Nothing in this Act shall derogate from the powers of the A.D. 1935. 
Court which exist independently of this Act. 

(2) Nothing in this Act shall affect the operation of the Deceased General saving 
Persons' Estates Duties Act 1931. 

(3) Save as otherwise expressly provided, this Act does not apply 
in any case where the death occurred before the commencement of this 
Act, but except as aforesaid the provisions of Division I. of Pari 111. 
shall apply whether the death occurred before or after such commence
ment. 

67-( j) The provisions set forth in the third schedule shall, until Transitory 
otherwise prescribed as hereinafter provided, apply to proceedings provisions. 
in respect of the estates of persons d ving before or after the commence-
ment of this Act. " 

(2) The judges, in the exercise of their powers under the Supreme Rules of court. 
Court Civil Proccdure Act 1932, mav make rules of court for the 23 Geo. V. No. 58. 
purposes of this Act. " 

(:3) Any such rules may modify, alter, or repeal, all or any of the 
provisions in the third schedule. 

Regnal Year and 
Number. 

4 Wm. IV. No. 12 .... 

18 Vict. No. 9 ....... . 

FIRST SCHEDULE. 

Title of Act. 

An Act jor extending to Van Die
men's Land certain Statutes passed 
in England in the Ninth year of 
His late and the First year of His 
present Majesty for the Amend
ment of the Law 

The Common Law Procedure Act 

Extent of 
Repeal. 

Sections 3 and 
4 

Sections 137 
and 138 

21 Vict. No. 4 ........ An Act for the Relief of Executors The whole Act 
and Administrators 

33 Vict. No. 13 .... The Escheat Act 1869 
38 Vict. No. 1 ....... . 

45 Vict. No. 12 

49 Vict. No. 20 

57 Vict. No. 4 ....... . 
57 Vict. No. 14 
62 Vict. No. 35 

6 Ed. VII. No. 17 

4 Geo. V. No. '{ 

23 Geo. V. No. 58 

The Deceased Persons' Estates Act 
1874 

The Deceased Persons' Estates Act 
1881 

The Deceased Persons' Estates Act 
1885 

The Probate (Foreign) Act 1893 
The Probate Act 1893 
The Execut01'S and Administrators 

Relief Act 1898 
The Distribution of Intestates' Pro

perty Act 1906 
The Deceased Persons' Estates Act 

1913 
The Supreme Court Civil Procedure 

Act 1932 

The whole Act 
The whole Act 

The whole Act 

The whole Act 

The whole Act 
The whole Act 
The whole Act 

The whole Act 

The whole Act 

Subsection (1) 
of Section 11 
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, SECOND SCHEDULE. 

PART I.-RULES AS TO PAYMENT OF DEBTS AND LIA
BILITIES WHERE THE ESTATE IS INSOLVENT. 

1. The funeral, testamentary, and administration expenses have 
priority. 

2. Subject as aforesaid, the same rules shall prevail and be observed 
as to the respective rights of secured and unsecured creditors, and as 
te debts and liabilities provable, and as to the valuation of annuities 
and future and contingent liabilities respectively, and as to the prior
ities of debts and liabilities as are in force at the death of the deceased 
person under the law of bankruptcy with respect to the assets of per
sons adjudged bankrupt. 

PART n.-ORDER OF APPLICATION OF ASSETS WHERE 
THE ESTATE IS SOLVENT. 

1. Property of the deceased, undisposed of by will subj ect to the 
retention thereout of a fund sufficient to meet any pecuniary legacies. 

2. Property of the deceased not specifically devised or bequeathed, 
but included (either by a specific or general description) in a residuary 

.gift, subject to the retention out of such property of a fund sufficient 
to meet any pecuniary legacies, so far as not provided for as aforesaid. 

3. Property of the deceased specifically appropriated or devised 
or bequeathed (either by a specific or general description) for the pay
ment of debts. 

4. Property of the deceased charged with, or devised or bequeathed 
(either by a specific or general description), subject to a charge for 
the payment of debts. 

5. The fund, if any, retained to meet pecuniary legacies. 
6. Property specifically devised or bequeathed, rateably according 

to value. . 
7. Property appointed by will under a general power, rateably 

according to value. ' 
8. The order of application may be varied by the will of the 

deceased. 

THIRD SCHEDULE. 

Powers of the Court. 
1. The Court may require the attendance of any party in person, 

or of any person whom it may think fit to examine or cause to be 
examined in any action or other proceedings in respect of matter or 
causes testamentary, and may examine or cause to be examined upon 
oath parties and witnesses by word of mouth, and may, either before 
or after, or with or without such examination, cause them or any of 
them to be examined on interrogatories, or receive their or any of their 
affidavits, and the Court may by writ require such attendance and order 
to be produced before itself or otherwise any deeds, evidences, or writ
ings, in the same form or as nearly as may be as that in which a writ of 
subpcena ad testificandum or of subpcena duces tecum is now issued; 
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and every person disobeying any such writ shall be c'Onsidered as in A.D. 1935. 
contempt of the Court. and also be liable to a penalty of one hundred 
pounds. 

2. The Court shall have the like powers, jurisdiction, and authority 
for enforcing the attendance of persons required by it as aforesaid, and 
for punishing persons failing, neglecting, or refusing to produc.e deeds, 
evidence, or writings, or refusing to appear or to be sworn, or make 
affirmation or declaration, or to give evidence, or guilty of contempt, 
and generally for the trial or determination of questions of fact, and for 
enforcing all orders, decrees, and judgments made or given by the 
Court under this Act, and otherwise in relation to the matters to be 
inquired into and done under this Act, or by or under the orders of 
the Court under this Act, as are vested in the Court for such purposes 
by the Supreme Court Civil Procedure Act 1932. 

3. The Court may. on motion or petition or otherwise, in a 5ummary 
way, whether any action or other proceeding shall or shall not be pend
ing in the Court with respect to any probate or administration, order 
any person to produce and bring into the Registry any paper or writing 
being or purporting ta be testamentary which may be shown to be in 
the passession 'Or under the cantrol of such person, and if it be not shown 
that any such paper or writing is in the possessian or under the control 
of such person, but it shall appear that there are reasanable graunds far 
believing that he has the knawledge of any such paper or writing, the 
Court may direct such person to attend for the purpose of being 
examined in open Court or upon interrogatories respecting the same, 
and such person shall be baund to answer such questions or inter-
rogatories, and, if S'O ordered, ta produce and bri.ng in such paper or 
writing, and shall be subject to the like process of contempt in case of 
default in nat attending or in not answering such questians or interroga-
tories, or not bringing in such paper or writing, as he would have been 
subject to in case he had been a party to a suit in the Court and had 
made such default; and the costs of any such motion. petition, or other 

. proceeding shall be in the discretion of the Court. 

Procedure. 
4. Subject to the Rules of Court the witnei5ses and, where neces

sary, the parties in all contentious matters where their attendance 
can be had, shall be examined orally in open Court: Provided always 
that, subject to the Rules 'Of Court, the parties shall be at liberty to 
verify their respective cases in whole or in part by affidavit, but so that 
the deponent in every such affidavit shall, on the application of the 
opposite party, be subject to be crass-exami.ned by or on behalf of 
such opposite party orally in open Court as aforesaid and after such 
cross-examination may be re-examined orally in open Court as afore
said by or on behalf 'Of the party by whom such affidavit was filed. 

Practice. 
5. The practice and pracedure of the Court under this Act shall, 

f!XCept where otherwise provided, be, so far as the circumstances of 
the case will admit, according to the practice of the Court of Probate 
under. the Act of the Imperial Parliament, intituled the Court of Pro
bate Act 1857, and the rules made thereunder. 

Chamber Practice. 
6.-(1) It shall be lawful for a Judge to hear in chambers such 

part of the business of the Court under this Act as can, in the opinion 
'Of such Judge. with advantage to the suitors. be heard in chambers, 
and such other business as any Rule of Court shall direct to be heard 

Powers of the 
Court to enforce 
orders. 
lb., s. 7. 

Order to produce 
any instrument 
purporting to be 
testamentary. 
lb., s. 8. 

Mode of taking 
evidence in con
tentious matters. 
lb., s. 10. 

Practice of the 
Court. 
lb., s. 11. 

Judge may sit 
in chambers. 
lb., s. 12, 



1000 

A.D. 1935. 

Powers of Judge 
sitting in 
chambers. 
lb., s. 13. 

Registrar may 
issue subpamas to 
produce papers, 
&c. 
lb., s. 14. 

The Registrar 
to do all acts 
heretofore done 
by surrogates. 
lb., s. 15. 

260 GEORG 11 V. No. 38. 

Administration and Probate. 

before a Judge in Chambers: Provided always that no question shall 
be heard in chambers which either party shall require to be heard in 
open Court. . 

(2) A Judge in chambers, may grant probate of a will or letters of 
administration of the estate of an intestate as fully and effectually as 
the Court now has power to do, anything to the contrary contained in 
any law or charter to the contrary notwithstanding. 

7. A J ridge in chambers shall, in respect of the business to be 
brought before him, have and exercise tlie same power and jurisdiction 
as the Court; but all Orders made by such Judge as aforesaid may be 
reversed, discharged, or altered by the Court within such time and 
under such conditions as may be prescribed. 

Registrar. 
8. It shall be lawful for the Registrar, and whether any action 

or other proceeding shall or shall not be pending in the said Court, 
to issue a subprena in the usual form requiring any person to pro
duce and bring into the Registry of the Court, as in the said subprena 
may be directed, any paper or writing being or purporting to be 
testamentary which may be shown to be in the possession, within the 
power, or under the control of such person; and such person, upon being 
duly served with the said subprena, shall be bound to produce and 
bring in such paper or writing, and shall be subject to the like process 
of contempt in case of default as if he had been a party to an action in 
the said Court and had been ordered by a Judge to produce and bring 
in such paper or writing. 

9. Subject to the Rules of Court, the Registrar shall be invested 
with, and shall and may exercise, with reference to proceedings in the 
Court under this Act, the same power and authority which Surrogates 
of the Judge of the Prerogative Court of Canterbury could or might, 
before the passing of the Act of the Imperial Parliament intituled 
the Court 0/ Probate Act 1857, have exercised in chambers with refer
ence to proceedings in the said Prerogative Court, and non-contentious 
business may be transacted and probate of will or letters of adminis
tration may, upon application for that purpose, be issued in the usual 
form by such Registrar as heretofore, ot in conformity with the Rules 
of Court and the duties thereby imposed on him. 

THE FOURTH SCHEDULE. 
FORM I.-OLD SYSTEM LAND. 

ASSENT BY PERSONAL REPRESENTATIVE IN FAVOUR OF A PERSON 
ABSOLUTELY ENTITLED FREE FROM INCUMBRANCES. 

I, A.B. (&c.), being the personal representative of X.Y., late of 
(&c.) , deceased, do this day of ,19, 
hereby, as such personal representative, in pursuance of the provisions 
of section thirty-six of the Administration and Probate Act, 1935, 
assent to the vesting in C.D., of (&c.) , of all that farm (&c.) [or 
all the property described in the schedule hereto] for all the estate or 
interest of the said X.Y. at the time of his death [or, for an estate in fee 
simple, as the case may be.] 

As witness, &c. 
Signed by the said A.B. on the day 

abovenamed in the presence of-
NOTE.-The expression" conveyance" includes an assent; but an 

llssent will relate back to the death unle$s a contrary intention appears. 
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FORM n.-LAND UNDER THE REAL PROPERTY 
ACT, 1862. 

(D) [Tasmania. 
TRANFER BY WAY OF ASSENT. 

I, A.B., [hfire state Christian name and .~urname in full], of [here 
.state residence and occupation], being the personal representative of 
X.Y., late of [here state residence and occupation], being registered 
as the proprietor of an estate [here state nature of the estate or 
interest], subject, however, to such encumbrances, liens, and interests 
as are notified by memorandum underwritten or endorsed hereon in 
all of land situated in the [here state fUlly situation 
of land], containing [here state area, exclusive of roads intersecting 
the same, if any], be the same a little more or less [if the land to be 
dealt with contain all that is included in an existing grant or certifi
cate of title, refer thereto for a description of parcel and (j,iagr(J)fYl" 
otherwise set forth the bounda.ries in chains, links, or feet, referring 
to plan (if any) deposited in the Lands' Titles Office, and also to the 
existing grant or certificate of title; also state rights-of-way, privileges, 
or easements (if any) intended to be conveyed] do hereby, as such 
personal representative, in pursuance of section thirty-six of the Admin
istration and Preoate Act, 1935, transfer, by way of assent, to the 
said C.D. all the estate and interest of the said X.Y. in the said piece 
of land above described. [Insert here date from which assent is to 
operate if not from date of death.] 

In witness whereof I have hereunto subscribed my name this 
day of . . 19 

Signed on the day above named by 
the said A.B., in the presence of 
[the witness must be one of the 
officers or persons named in sec
tion twenty-nine of the Real Pro
perty Act, 1886]. 

[If the witness be not one of the officers or persons named in· section 
twenty-nine of the Real Property Act, No. 5, he must make the 
following acknowledgment before one of such officers or persons.] 
Appeared before me at , the day of ,19, 

the attesting witness to this instrument, and declared that 
he personally knew , the person signing the same, and 
whose signature the said attested, and that the name 
purporting to be the signature of the said is his 
own handwriting, and that he freely and voluntarily signed such 
instrument. 

NOTE.-A transfer in the ordinary form include~i an assent, but an 
assent to the above form will relate back to the date of death unless a 
contrary intention appears. 

NOTE.-The purchaser or his solicitor must sign the certificate 
endorsed that this instrument is correct for the purposes of the Rleal 
Property Act. Any person falsely or negligently so certifying is liable 
to a penalty of £50 (sec. 107, Real Property Act, 1862). 

W ALTER E. SHIMMINS, 
GOVERNMENT PRINTER, TASMANIA. 
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