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ANNO QUARTO 

VICTORIM REGIN£, 

No. 20. 

By His Excellency SIR JOHN FRANKLIN, Knight Commander 
of the Royal Hanoverian Guelphic Order, Knight of the 
Greek Order of the Redeemer, and a Captain in Her 
Majesty's Royal Navy, Lieutenant-Governor of the Island 
of Van Diemen's Land and its Dependencies, with the advice 
of the Legislative Council. 

AN ACT to facilitate the Recovery of Possession of 
Tenements a/ter due Determination of the Tenancy 
within this Island and its Dependencies. 

WHEREAS it is expedient to provide for the more speedy and PREAMBLE. 

effectual recovery of the possession of premises unlawfully held over 
after the determination of the tenancy-BE IT THEREFORE EN-
ACTED by His Excellency SIR JOHN· FRANKLIN Knight Commander 
of the Royal Hanoverian Guelphic Order Knight of the Greek Order of 
the Redeemer and a Captain in Her Majesty's Royal Navy Lieutenant-
Governor of the Island of Van Diemen's Land ami its Dependencies by 
and with the advice of the Legislative Council that from and after the When tenant or 
Twentieth day of October next and so soon as the term or interest of the oc.cupier of pre
tenant of any house land or other corporeal hereditaments held by him ~1llses where there 

'11 J! d' . h . h b' IS no rent or at WI or lOr any term not excee mg seven years eIt er WIt out emg where the rent 
liable to the payment of any rent or at a rent not exceeding the rate of does not exceed 
forty pounds a year and upon which no fine shall have been reserved or £40a ye~r re
made payable shall have ended or shall have been duly determined by a fuse~to gh1vel pos. 
I I · . h' d h ('f h ,) seSSIOn t e andega notIce to qUIt or ot erWlse an suc tenant or I suc· tenant uO lord may give him 
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noti?e of his in- not actually occupy the premises or only occupy a part thereof) any 
tentIon to proceed person by whom the same or any part thereof shall be then actually 
to recover posses- . d h 11 1 f . d d l' . f I sion under the OCCUpIe S a neg ect or re use to qUIt an elver up possessIOn 0 tIe 
authority of this premises or of such part thereof respectively it shall be lawful for the 
Act. landlord of the said premises or his agent to cause the person so neg-

lecting or refusing to quit and deliver up possession to be served (in the 
manner hereinafter mentioned) with a written notice in the form set 
forth in the Schedule to this Act signed by the said landlord or his 
agent of his intention to proceed to recover possession under the autho-

If tenant do~s not rity and according to the mode prescribed in.this Act and if the tenant 
appear or falls to or occupier shall not thereupon appear at the time and place appointed 
show cause why d h h . 1" f h J . 1 . f: . d he does not' an s ow to t e satislactlOn 0 t e ustlCes lerem-a ter mentIOne rea-
possession tIfe1ve sonable cause why possession should not be given under the provisions 
J u~tices may is~ue of this Act and shall still neglect or refuse to deliver up possession of 
thel~ warrant dl- the premises or of such part thereof of which he is then in possession to 
:::~i~~ t~h~.con;h the said landlord or his agent it shall be lawful for such landlord or 
landlord po~~:s- e agent to give to such Justices proof of the holding and of the end or 
rsion. other determination of the tenancy with the time or manner thereof and 

The manner ill 
which such sum
mons shall be 
served. 

How execution of 
warrants of po,-

where the title of the landlord has accrued since the letting of the pre
mises the right by which he claims the possession and upon proof of 
service of the notice and of the neglect or refusal of the tenant or occu
pier as the case may be it shall be lawful for any two J listices residing 
within the police district within which the said premises or any part 
thereof shall be situate to issue a warrant under their hands and seals to 
the chief district or district constable as the case may be and some one 
or more petty constables of the police district within which the said 
premises or any part thereof shall be situate commanding them within 
a period to be therein named not less than twenty-one nor more than 
thirty clear days from the date of such warrant to enter (by force if 
needful) into the premises and give possession of the same to such land
lord or agent-PROVIDED ALWAYS that entry upon any such 
warrant shall not be made on a Sunday Good Friday or Christmas Day 
or at any time except between the hours of nine in the morning and 
four in the afternoon-PROVIDED ALSO that nothing herein con
tained shall be deemed to protect any person on whose application and 
to whom any such warrant shall be granted from any action which may 
be brought against him by any such tenant or occupier for or in respect 
of such entry and taking possession where such person had not at the 
time of granting the same lawful right to the possession of the same 
premises. 

n. AND BE IT ENACTED that such notice of application in-' 
tended to be made under this Act may be served either personally or 
by leaving the same with some person being in and apparently residing 
at the place of abode of the persons so holding over as aforesaid and 
that the person serving the same shall read over the same to the person 
served or with whom the same shall he left as aforesaid and explain the 
purport and intent thereof-PROVIDED that if the person so holding 
over cannot be found and the place of abode of such person shall either 
not be known or admission thereto cannot be obtained for serving such 
summons the posting up of the said summons on some conspicuous part 
of the premises so held over shall be deemed to be good service upon 
such person. 

Ill. AND BE IT EN ACTED that in every case in which the per
son to whom any such warrant shall be granted had not at the time of 
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granting the same lawful right to the possession of the premises the ob- session maybe 
taining of any such warrant as aforesaid shall be deemed a trespass by stayed. 
11im against the tenant or occupier of the premises although no entry 
shall be made by virtue of the warrant and in case any such tenant or 
occupier will become bound with two sureties as herein-after provided 
to be approved of by the said Justices in such sum as to them shall seem 
reasonable regard being had to the value of the premises and to the 
probable cost of an action to sue the person to whom such warrant was 
granted with effect and without delay and to pay all the ~osts of the pro-
ceeding in such action in case a verdict shall pass for the defendant or 
the plaintiff shall discontinue or not prosecute his action or become 
non-suit therein execution of the warrant shall be delayed until judg-
ment shall have been given in such action of trespass and if upon the 
trial of such action of trespass a veIJdict shall pass for the plaintiff such 
verdiet and judgment thereupon shall supersede the warrant so granted 
and the plaintiff shall be entitled to Gouble costs in the said action of 
trespass. 

IV~ AND BE IT ENACTED that every such bond as herein-befor.e Proceedi~gs 00 

mentioned shall be made to the said landlord or his agent at the costs t!le bOfd m ac
Qf such landlord or agent and shall be approved of and signed by the tlOllS 0 trespass. 
said Justices and if the bond so taken· be forfeited or if upon the trial of 
the action for securing the trial of which such bond was given the 
Judge by whom it shall be tried shall not endorse upon the record in 
Court that the condition of the bond hath been fulfilled the party to 
whom the bond shall have been so made may bring an action and 
l'ecover thereon-PROVIDED AL ';V AYS that the Court where sueh 
action as last aforesaid shall be brought may by a rule of Court give 
such relief to the parties upon such bond as may be agreeable to justice and 
such rule shall have the nature and effect of a defeazance· to such bond. 

V. AND BE IT EN ACTED that it shall not be lawful to bring ~rotection of Jus
any action or prosecution against the said Justices by whom such war- bces constables 
rant as aforesaid shall have been issued or against any constable by &c. 
whom such warrant may be executed for issuing such warrant or exe-
cuting the same respectively by reason that the person on whose appli-
cation the same shall be granted had not lawful right to the possession 
of the premises. ' 

VI. AND BE IT ENACTED that where the landlord at the time Where landlord 
of applying for such warrant as aforesaid had lawful right to the posses- has a lawful title 
sion of the premises or of the part thereof so held over as aforesaid 'dhe shadll not be 

. h h .' 'd 1 dl ,1 1 ' h' . eeme a tres-n~lt er t e Sal ,an. orl<! nor us agent nor any ot er person actmg m passer by reason 
41S behalf shall be deemed to be a trespasser by reason merely of any of irregularity but 
irregularity or informality in the mode of proce.eding for obtaining h.e liable in an ac
possession under the authority of this Act but a party aggrieved may if tlOn on .the case 
I h· k fi 'b ' , h J' h ' l' , J' for speCial damage le t my t nng an actIOn on t e case 101' suc lrregu anty or mlorm- proceeding from 
ality in which the damage alleged to be sustained thereby shall be spe- irregularity. 
cially laid and may recover full satisfaction for such special damage with 
costs of suit-PROVIDED that if the special damage so laid be not 
proved the defendant shall be entitled to a verdict and that if proved 
but assessed by the jury at any sum not exceeding five shillings the 
plaintiff shall recover no more costs than damages unless the Judge 
before whom the trial shall have been held shall certify upon the back 
<If the record that in his opinion full costs ought to be allowed . 

VII. AND BE IT ENACTED that in construing this Act the word Interpretation 
clause. 
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$1 premises" shall be taken to signify lands houses or other corporeal 
hereditaments and that the word "person" shall be taken to compre ... 
hend a body politic corporate or collegiate as well as an individual and 
that every word importing the singular number shall where necessary 
to give full effect to the enactments herein contained be deemed to ex
tend and be applied to several persons or things as well as one person 
or thing and that every word importing the masculine gender shall 
where necessary extend and be applied to a female as well as a male 
and that the term "landlord" shall be understood as signifying the per
son entitled to the immediate reversion of the premises or if the pro
perty be held in joint-tenancy co-parcenary or tenancy in common shall 
be understood as signifying anyone of the persons entitled to such re
version and that the word" agent" shall be taken to signify any person 
usually employed by the landlord in the letting of the premises or in 
the collection of the rents thereof or specially authorized to act in the 
particular matter by writing under the hand of such landlord. 

Passed the Legislative Council this twenty
.sixth day of September, one thousand 
eight hundred and forty, 

JOHN FRANKLIN. 

RONALD C. GUNN, Clerk of the Council. 

FORM No. 1. 

NOTICE OF OWNER'S INTENTION TO APPLY TO JUSTICES TO RECOVER 

POSSESSION. 

I [Owner or Agent to the 
Owner as the case may be] do hereby give you notice that unless peace
able possession of the tenement [shortly describing it] situate 
which was held of me or of the said [as the case 
may be] under a tenancy from year to year or [as the case may be] 
which expired [or was determined] by notice to quit from the said 

or otherwise [as the case may be] on the 
day of and which tenement is now held over and detained 
from the said be given to [the owner or agent] 
on or before the expiration of seven clear days from the service of.. this 
notice I shall on next the 
day of at of the clock of the same day at 

apply to two of Her Majesty's Justices of the 
Peace residing within the district of 
(being the Police District in which the said tenement or any part 
thereof is situate] to issue their warrant directing the constables of the 
said district to enter and take possession of the said tenement and to 
eject any person therefrom. 

Dated this [signed] 

To Mr. [owner 01' agent]. 

"-I 
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FORM No. 2 . . 
COMPLAINT BEFORE TWO JUSTICES. 

THE Complaint of [owner or agent ~c. as the 
.case may be] made before us two of Her Majesty's Justices of the Peace 
for the Island of Van Diemen's Land and its Dependencies residing 
within the Police District of [as the case may be] who saith that the 
said did let to 
a tenement consisting of for under 
the rent of and that the said tenancy expired E or 
was determined by notice to quit given by the said 
as the case may be] on the day of and 
that on the day of the said 
did serve on [the tenant overholding J a notice in 
writing of his intention to apply to recover possession of the said tene
ment (a duplicate of which notice is hereto annexed) by giving fic. 
f describing the mode in which the service was ejJected] and that notwith
standing the said notice the said refused [or neglected] 
to deliver up possession of the said tenement and still detains the same. 

[signed] 

Taken the day of before us 

[signed] 

(A Duplicate of the Notioo of Intention to apply is to be annexed to 
this Complaint.) 

FORM No. 3. 

WARRANT TO CONSTABLES TO TAKE AND GIVE POSSESSION. 

WHEREAS [setforth the complaint] we two of Her Majesty's Justices 
of the Peace acting for the Island of Van Diemen's Land and 
its Dependencies residing within the Police District of [as the case 
may be] do authorize and command you on any day within 

days from the date hereof [except on Sunday Christ
mas Day and Good Friday to be added if necessary] ,between the hours 
of nine in the forenoon and four in the afternoon to enter (by force if 
needful) and with or without the aid of' [the owner 
or agent as the case may be] or any other person or persons whom you 
may think requisite to call to your assistance into and upon the said 
tenement and to eject thereout any person and of the said tenement full 
and peaceable possession to deliver to the said [the 
owner or agent J. 

Given under our hands and seals this day of 

To A. B. Chief District or District Constable 
[as the case may be] C. D. and E. F. Petty 
Constables of the Island of Van Diemen's 
Land and to all other Constables of the said 
Island. 

JAMES BARNARD, 
GOVERNMENT PRINTER, HOBART TOWN • 

5 



i' 

- , 


