ANNO DECIMO-NONO

VICTORI/E REGINZ,

No. 11.
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By His Excellency Sir HEnry Epwarp Fox Youne, Knight,
Captain-General and Governor-in-Chief of the Island of Van
Diemen’s Land and its Dependencies, with the Advice and
Consent of the Legislative Council.

AN ACT to protect Justices of the Peace from vexatious
Actions for Acts done by them in execution of their
Office. [28th August, 1855.]

VVHEREAS it is expedient to protect Justices of the Peace in the Preamsrr.
exccution of their duty: Be it therefore enacted by His Excellency

the Governor of Van Diemen’s Land, by and with the advice and

consent of the Legislative Council, as follows :—--

1 Every Action hereafter to be brought against any Justice of the For an act by a
Peace for any act done by him in the execution of his duty as such Justice of Peace
Justice, with respect to any matter within his jurisdiction as such :Y‘thlt’}llh‘zJ‘:?ISd‘c‘
Justice, shall be an Action on the Case as for a Tort; and in the sfﬁl bg Onctl}?:
declaration it shall be expressly alleged that such act was done Case, and it shall
maliciously, and without reasonable and probable cause ; and if at the be alleged to have
trial of any such Action, upon the General Issue being pleaded, the b.eenldoneénal.lt'h
Plaintiff shall fail to prove such allegation, he shall be nonsuit, or a o220 ™ "

- . out probable cause.
verdict shall be given for the Defendant. P
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2 For any act done by a Justice of the Peace in a matter of which
by law he has not jurisdiction, or in which he shall have exceeded
his jurisdiction, any person injured thereby, or by any act donc
under any Conviction or Order made or Warrant issued by such
Justice in any such matter, may maintain an Action against such
Justice in the same form and in the same case as he might have done
before the passing of this Act, without making any allegation in his
declaration that the act complained of was done maliciously, and
without reasonable and probable cause : Provided nevertheless, that no
such Action shall be brought for any thing done under such Conviction
or Order until after such Conviction shall have been quashed, either
upon Appeal or upon application to the Supreme Court of Van Diemen’s
Land ; nor shall any such Action be brought for any thing done under
any such Warrant which shall have been issued by such Justice to
procure the appearance of such party, and which shall have been
{ollowed by a Conviction or Order in the same matter, until after such
Conviction or Order shall have been so quashed as aforesaid ; or if
such last-mentioned Warrant shall not have been followed by any such
Conviction or Order, or if it be a Warrant upon an Information for an
alleged crime or misdemeanor, nevertheless if a Summons were issued
previously to such Warrant, and such Summons were served upon
such person, either personally or by leaving the same for him with
some person at his last or most usual place of abode, and he did not
appear according to the exigency of such Summons, in such case no
such Action shall be maintained against such Justice for any thing done
under such Warrant.

8 Where a Conviction or Order shall be made by one or more
Justice or Justices of the Peace, and a Warrant of Distress or of Com-
mitment shall be granted thereon by some other Justice or Justices of
the Peace bond fide and without collusion, no Action shall be brought
against any such Justice who so granted such Warrant by reason of
any defect in such Conviction or Order, or for any want of jurisdiction
in the Justice or Justices who made the same, but the Action (if any)
shall be brought against the Justice or Justices who made such
Conviction or Order.

& In all cases where a discretionary power shall be given to a
Justice of the Peace by any Law, no Action shall be brought against
such Justice for or by reason of the manner in which he shall have
exercised his discretion in the execution of any such power.

5 And whereas it would conduce to the advancement of justice,
and render more effective and certain the performance of the duties
of Justices, and give them protection in the performance of the same,
if some simple means, not attended with much expense, were devised
by which the legality of any act to be done by such Justices might
be considered and adjudged by a Court of competent jurisdiction, and
such Justice enabled and directed to perform it without risk of any
Action or other proceeding being brought or had against him ; be it
thevefore enacted, that in all cases where a Justice or Justices of the
Peace shall refuse to do any act relating to the duties of his or their office
as such Justice or Justices, it shall be lawful for the party requiring such
act to be done to apply to the Supreme Court, upon an aflidavit of the
facts, for a Rule calling upon such Justice or Justices, and also the party
to be affected by such act, to show cause why such act should not be
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done ; and if after due service of such Rule good cause shall not be
shown against it, the said Court may make the same absolute, with
or without or upon payment of costs, as to them shall seem meet; and
the said Justice or Justices upon being served with such Rule absolute
shall obey the same, and shall do the act required ; and no Action or
proceeding whatsoever shall be commenced or prosecuted against such
Justice or Justices for having obeyed such Rule, and done such act so
thereby required as aforesaid.

© In all cases where a Warrant of Distress or Warrant of Com-
mitment shall be granted by a Justice of the Peace upon any Conviction
or Order which, either before or after the granting of such Warrant,
shall have been or shall be confirmed upon Appeal, no Action shall be
brought against such Justice who so granted such Warrant for any
thing which may have been done under the same by reason of any
defect in such Conviction or Order.

7 In all cases where by this Act it is enacted that no Action shall
be brought under particular circumstances, if any such Action shall be
brought it shall be lawful for a Judge of the Court in which the same
shall be brought, upon application of the Defendant, and upon an
affidavit of facts, to set aside the proceedings in such Action, with or
without costs, as to him shall seem meet.

8 No Action shall be brought against anv Justice of the Peace for
any thing done by him in the execution of his office, unless the same
be commenced within. Six Months next after the act complained of
shall have been committed.

©® No such Action shall be commenced against any such Justice of
the Peace until One Month at least after a Notice in writing of such
intended Action shall have been delivered to him, or left for him at his
usual place of abode, by the party intending to commence such Action,
or by his Attorney or Agent, in which said Notice the cause of Action,
and the Court in which the same is intended to be brought, shall be
clearly and explicitly stated ; and upon the back thereof shall be
endorsed the name and place of abode of the party so intending to sue,
and also the name and place of abode or of business of the said
Attorney or Agent, if such Notice have been served by such Attorney
or Agent.

10 In every such Action the Defendant shall be allowed to plead
the General Issue therein, and to give any special matter of defence,
excuse, or justification in evidence under such plea, at the trial of such
Action.

11 In every such case after Notice of Action shall be so given as
aforesaid, and before such Action shall be commenced, such Justice to
whom such Notice shall be given may tender to the party complaining,
or to his Attorney or Agent, such sum of money as he may think fit
as amends for the injury complained of in such Notice ; and after such
Action shall have been commenced, and at any time before issue joined
therein, such Defendant, if he have not made such tender, or in addition
to such tender, shall be at liberty to pay into Court such sum of money
as he may think fit, and which said tender and payment of money
into Court, or either of them, may afterwards be given in evidence by
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the Defendant at the trial under the General Issue aforesaid ; and if the
Jury at the trial shall be of opinion that the Plaintiff is not entitled to
damages beyond the sum so tendered or paid into Court, or beyond
the sums so tendered and paid into Court, then they shall give a
verdict for the Defendant, and the Plaintiff shall not be at liberty to
elect to be nonsuit, and the sum of money, if any, so paid into Court,
or so much thereof as shall be sufficient to pay or satisfy the
Defendant’s costs in that behalf, shall thereupon be paid out of Court
to him, and the residue, if any, shall be paid to the Plaintiff'; or if,
where money is so paid into Court in any such Action, the Plaintiff
shall elect to accept the same in satisfaction of his damages in the said
Action, he may obtain from any Judge of the Court in which such
Action shall be brought an Order that such money shall be paid out of
Court to him, and that the Defendant shall pay him his Costs to be
taxed, and thereupon the said Action shall be determined, and such
Order shall be a bar to any other Action for the same cause.

12 If at the Trial of any such Action the Plaintiff’ shall not prove
that such Action was brought within the time herein-before limited in
that behalf, or that such Notice as aforesaid was given One Month
before such Action was commenced, or if he shall not prove the cause
of Action stated in such Notice, then and in every such Case such
Plaintiff’ shall be nonsuit, or the Jury shall give a verdict for the
Defendant. ’

13 In all cases where the Plaintiff in any such Action shall be
entitled to recover, and he shall prove the levying or payment of any
penalty or sum of money under any Conviction or Order as parcel of
the damages he seeks to recover, or if he prove that he was imprisoned
under such Conviction or Order, and shall seek to recover damages for
any such imprisonment, he shall not be entitled to recover the amount
of such penalty or sum so levied or paid, or any sum beyond the sum
of Two-pence as damages for such imprisonment, or any costs of suit
whatsoever, if it shall be proved that he was actually guilty of the
offence of which he was so convicted, or that he was liable by Law to
pay the sum he was so ordered to pay, and (with respect to such
imprisonment) that he hud undergone no greater punishment than that
assigned by Law for the offence of which he was so convicted, or for
nonpayment of the sum he was so ordered to pay.

14 If the Plaintiff in any such Action shall recover a verdict, or
the Defendant shall allow Judgment to pass against him by default,
such Plaintiff’ shall be entitled to Costs in such manner as if this Act
had not been passed ; or if in such case it be stated in-the declaration
that the Act complained of was done maliciously and without reason-
able and probable cause, the Plaintiff, if he recover a verdict for any
damages, or if the Defendant allow judgment to pass against him by
default, shall be entitled to his full costs of suit, to be taxed as between
attorney and client; and in every Action against a Justice of the
Peace for any thing done by him in the execution of his office the
Defendant, if he obtain judgment upon verdict or otherwise, shall in
all cases be entitled to his full costs in that behalf, to be taxed as
between attorney and client.

15 On, from, and after the day on which this Act shall commence and
take eflect the following Statutes and parts of Statutes shall not be
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applied in the administration of justice in this Colony ; (that is to say), and parts of
so much of an Act of Parliament passed in the seventh year of the Statll'ltflsimtthti? be
Reign of His Majesty King James the First, intituled An Act for ease C‘L}{;ﬁy_ e
in pleading against troublesome and contentious Suils prosecuted against » 3.1 .. 5.
Justices of the Peace, Mayors, Constables, and certain other His

Majesty’s Officers, for the lawful Execution of their Office as relates to

Actions against Justices of the Peace ; and so much of an Act passed

in the twenty-first year of the Reign of His said Majesty King James

the First, intituled An Act to enlarge and make perpetual the Act made 21 Jac. 1. .12
Jor ease in pleading against troublesome and contentious Suits prosecuted s. 5.

against Justices of the Peace, Mayors, Conslables, and certain other

His Majesty’s Officers, for the lawful Ezecution of their Office, made in

the Seventh Year of His Majesty’s most happy Reign, as relates to

Actions against Justices of the Peace; and so much of an Act passed

in the twenty-fourth year of the Reign of His Majesty King George

the Second, intituled An Act for the rendering Justices of the Peace o4 . 9. o 44.
more safein the Execution of their Office, and for indemnifying Constables ss. 1, 2. and part
and others acting in obedience to their Warrants, as relates to Actions of s. 8.
against Justices of the Peace; and a certain other Act passed in

the forty-third year of the Reign of His Majesty King George the

Third, intituled An Act to render Justices of the Peace more safe in 43 G. 3. c. 141.
the Fzecution of their Duty ; and all other Acts or parts of Acts which

are inconsistent with the provisions of this Act; except as to pro-

ceedings then pending, to which the same or any of them may be

applicable.

16 This Act shall apply for the protection of all persons for any Act to apply to
thing done in the execution of their office, in all cases in which, by PP protected
- y the repealed
the provisions of any Law the several Statutes or parts of Statutes giatutes.
herein-before mentioned would have been applicable if this Act had

not passed.

17 This Act shall commence and take effect on the First day of Commencement
October next. of Act.

18 In referring to this Act it shall be sufficient to use the expression Short Title.
“ The Magistrates Protection Act.”

MICHAEL FENTON, Speaker.

Passed the Legislative Council this twenty-
second day of August, one thousand eight
hundred and fifty-five.

FR. HARTWELL HENSLOWE,
Clerk of the Council.

In the name and on the behalf of Her Majesty I assent to this Act.
H. E. F. YOUNG,

Glovernor.
Government House, Hobart Town,
28th August, 1855,

JAMES BARYARD,
GOVERNMENT PRINTER, VAN NIEMEN’S LAND,






